Scheinost, Miroslav et al.

Teoretické a trestrépolitické aspekty reformy trestniho prava v oblasti
trestnich sankci |.

Theoretical and Criminal Policy Aspects of the PenaLaw Reform in the
Area of Criminal Sanctions |

ISBN 978-80-7338-135-6

Abstract

The new Criminal Code (Act No. 40/2009 Coll.), whicame into effect on January, 1
2010, introduced several significant changes inatea of criminal law sanctions. They are
especially characterized by the principle of depeaton, leading not only to necessary
modifications of the existing sentences and proteacheasures but also to outlining new and
more effective sanctions, which, in the spirit e§torative justice, take also into account the
needs of the victims of crime. Great emphasis tsopuan individual approach to solutions of
criminal cases where a wide range of possibleratere sentences will provide a sufficient
motivation for the offender for rehabilitation. Weechanges represent a significant challenge
for the entire criminal justice system — only thaplication in real situations will show if the
expectations of the legislators can be met.

Criminological research shall play a considerable when analyzing and assessing our
experience with applying the new Criminal Code. @h¢he first studies, which has focused
on this topic, is the research project “Theoretiaél Criminal Policy Aspects of the Penal
Law Reform in the Area of Criminal Sanctions”, apyed by the Grant Agency of the Czech
Republic for the period of 2012 to 2015. Its sotverre employees of the Institute of
Criminology and Social Prevention (ICSP) and theufs of Philosophy and Arts at Charles
University, who have prepared it in a close coopenavith experts from the area of criminal
law and criminal policies, working in the crimirjaktice system.

The subject of the researchis an analysis and assessment of the legislatamaef of
criminal sanctions after the changes, which hawmn lmplemented as a result of adopting the
new Criminal Code within the context of sanctiotigies applied in the Czech Republic after
1989. The study analyzes the impact of applyingnée Criminal Code on the application
practices of selected criminal justice institutipos the character and structure of the imposed
sanctions and thus also on the composition of pripopulation and activities of the
penitentiary system as well as the system of tt@bd&ion and Mediation Servicdhe

objective of the researchis to verify if the above mentioned legislative ohas have



fulfilled their purpose especially with regard teetnumber of people who serve prison terms,
to the effectiveness of the imposed sanctions anitheé elimination of at least some of the
problems of the application practices. Specialnéitte is given to the effectiveness of four
selected criminal sanctions — house arrest sergegoenmunity service orders, conditional
sentences with supervision and short-term prisaomesee. Because of the extent and
complexity of the subject of the research, a wipectum ofresearch methodologies and
techniques quantitative as well as qualitative, have beetizet. Among others, these
include legal analyses and comparisons that foouh® development of the Czech criminal
legislature, an analysis of available statisticatad (especially judicial statistics, police
statistics, statistics of the Prison Service ef @zech Republic and statistics of the Probation
and Mediation Service of the Czech Republic), aosdary analysis of the relevant sources
from the Czech as well as foreign literature, goesiaire surveys conducted on samples of
employees of judicial bodies, of the Probation Mwetliation Service of the Czech Republic
and of the Prison Service of the Czech Republiexprert surveys in the form of controlled
interviews.

The submitted publication presents some of therigslthat we have acquired during the
first two years of the project. The intention okthuthors has been to provide a brief but
comprehensive view of the new Criminal Code andhatsame time, to confront the changes
it has brought about with available statisticalagdbased on which we can assess their
application in practice. Furthermore, this viewc@mplemented by findings acquired from
media analyses, which allow us to see how the nemi@al Code and its introduction have
been presented to the public and, partially, byniopis and attitudes of our population,
mapped in a public opinion survey.

Changes in sentences pursuant to the new Crimiodé Cand related amendments from
2011 and 2012) especially apply to the expansionhefscale of sanctions by two new
sentence typesiouse arrestand prohibition to enter sport, cultural and otkecial events.
The first mentioned sanction represents a courergrspecifying that a given offender is
obliged to be at a certain specified address atifgpe times, with the exceptions specified by
the law. In the sequence of the sentence taxonthisyshould be the most severe alternative
sanction, which can be imposed on persons who twatse imminently punished by limiting
their personal freedom because of the character sartbusness of their crime, the
personalities of the offenders and possibilitieshadr re-socialization, however, for whom a
significantly less intense intervention is suffitidecause of their personal characteristics and

family relations. In comparison to imprisonment thffenders do not lose contact with their
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close ones and can continue going to work. Howdheryeality is that courts do not use the
house arrest sentence too often. The main reasimsdiituation is the absence of across-the-
board tools for executing the sentence by the mekekectronic monitoring.

The prohibition to enter sport, cultural and other social eventsmeans that the
sentenced person is prohibited from participatmghe events of the stated types during the
duration of the sentence. The sentence can be eddos up to ten years on offenders who
committed any intentional criminal act in relatiath participating in such an event. When
serving the sentence, the sentenced person isedbi@ cooperate with a probation officer,
proceeding in accordance with the given probatitan,pparticipating in specified social
training and re-education programs and psycholbgmanseling programs and, provided the
probation officer considers it necessary, reportioga specified unit of the Police of the
Czech Republic short time prior to the given prabib event in accordance with the
instructions of the probation officer.

Besides the introduction of the new types of saneti the conditions for imposing the
already existing types of sentences were signifiganodified. These modifications clearly
reflect the philosophy of an overall limitation thfe space for imposing imprisonment terms,
supported by widening the options for applying ralééive sentences. On the other hand, the
new Criminal Code also made sentences relatedrteesrof a serious character more severe.
This approach applies two opposing sentencing esurdeading to their deeper
differentiation.

Imprisonment sentencescontinue to represent a universal type of punistimehich can
be imposed for any criminal act and on any addirafer. It is the most severe punishment
and the law expects that it should be imposed dntycannot be expected, because of the
identity of the offender, that imposing a differesgntence would result in the offender
leading an orderly life. The new Criminal Code exted the general maximum permitted
imprisonment term from 15 to 20 years. This time t& extended only for extraordinary
imprisonment cases when imposing imprisonment tesmeffenders who have committed
criminal acts for the benefit of an organized crigreup and in the cases of extraordinary
sentences. For conditional sentenadfenders who are, based on their age, close itwgbe
minors can be newly subjected to some of the cveemeasures stated in the Youth Justice
Act. For conditionakentencesvith supervision, the probation period was made identical to
conditional sentences without supervision, i.eearg. It means that the difference between

both of the above stated sentences is now onlyarconditions attached to given sentences.



Community service orderswere considerably changed. Courts can newly imposen
only on offenders who committed a misdemeanor @k.negligent criminal acts and
intentional criminal acts with the maximum sevenfythe sentence of 5 years). The extent of
the service was reduced and it can be now in thgeraf 50 to 300 hours (previously between
50 and 400 hours). On the other hand, sanctions made more severe for convicted persons
who do not comply with the sentence or who do nainain orderly life — even just one hour
of the sentence not performed is transformed im@ a@ay of imprisonment (previously, the
ratio was two hours / one day). The deadline fangleting community service orders was
extended from one to two years. When imposing tyji® of sentence by the means of a
criminal order, a report of the appropriate protatofficer is newly required. The report
needs to address the possibilities of serving éimesice and health abilities of the defendant,
including his/her opinion with regard to the impdsentence.

In comparison with the previous legislatufiegs were subjected to significant changes in
the new Criminal Code as well. They are relatec toew procedure for their assessment,
which is now governed by the system of daily tarft least 20 and at the most 730 whole
daily tariffs). Daily tariff amounts are within thenge of 100 CZK and 50,000 CZK. The
number of daily tariffs is determined by the cowhich takes into account the character and
seriousness of the given criminal act. The amodn& @ingle daily tariff of the fine is
determined by the court, which takes into accowers@nal and proprietary relations of the
offender. When doing so, the court considers tltenme of the offender, his/her assets and
revenues from them, which the offender has or cbalte on average per day.

The difference from the old Criminal Code is cléam the perspective gbrotective
measures— the new Criminal Code does not only specify thHaum it also defines general
principles for their imposition. It therefore respethe requirements of criminal studies for
the protective measures to accent the adequacyiglen subsidiarity principle of a more
severe sanction and legality principle. These [ples have been already applied in modern
amendments abroad. One of the important measusesusity detention The conditions for
facultative imposition of security detention werewhy expanded also for offenders who
abuse addictive substances, provided they repgatedimit an especially serious crime even
though they had been already sentenced to an iompnisnt term of at least two years in the
past for an especially serious crime, committedeuride influence of an addictive substance
or in relation to its abuse, and it cannot be etqubthat ordering a protective treatment would
sufficiently protect the society, while always cmlesing the already expressed attitude of the

offender with regard to the protective treatment.
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On January %, 2012, Act No. 418/2011 Coll., o@riminal Liability of Legal Entities
and Legal Proceedings against thentame into effectBy addressing liability of legal
entities for committing criminal acts, the CzechpRlglic complies with international
obligations arising from international agreementsl & C/EU legal regulations. The Czech
Republic was the last EU country without a legagutation that would address this
responsibility. Criminality of acts committed inettfCzech Republic by a legal entity, which
has a registered seat, its branch or organizatiomahere, or which conducts its business or
has its assets here, is assessed pursuant tawhist lcomprehensively specifies 78 criminal
acts, to which criminal responsibility of legal ities can apply. Individual bodies of crime
are specified by the Criminal Code. Sentences ¢that be imposed on legal entities are
partially different from sentences that can be isgabon physical persons — they include
dissolution of the legal entity, forfeiture of amsdines, forfeiture of an object or of another
asset value, prohibition to do business, prohibitim participate in public contracts,
concession proceedings or public tenders, probibitd accept grants and subsidies and also
publishing the sentence. Protective measures cafsbemposed for criminal acts committed
by legal entities — seizing an object or anotheetsalue.

Analyses of judicial statisticsallow for monitoring the impact of the above statbdnges
on sanction policies. However, we have to state kmat the new Criminal Coed has been in
effect for a very short time so far. Moreover, wavé to also consider other factors, which
can have a great impact on the imposition of sansti such as securing their effective
performance or the assessment manner of the giviemnal proceeding bodies when
applying various types of sanctions and procediNesertheless, we can see that the growth
in the number of imprisonment sentences, whichlbeghn earlier, has continued even after
the new Criminal Code came into effect. This hasnbie case despite the fact that, since
2010, the number of prosecuted, indicted as welsetenced people has decreased. An
increase of the share of imposed imprisonment tesmghe total number of sanctions,
imposed as the main sentence, is also clear. Aftefatively stable period between 2002 and
2009, when this share amounted to 13.6-15.6%, htheesn 2010 and 2011 was 17% and in
2012 16.5%. Changes can be also observed in thetste of the imposed imprisonment
terms based on their length and also based on gshare of the total number of sentenced
persons. The share of imposed imprisonment termgfdo one year significantly declined in
2011 and 2012 while the share of imposed imprisatinterms for between 1 and 5 years

increased. The number of sentences for up to 155 wlightly declined.



The share of house arrest sentences with regattetoverall structure of imposed
sanctionshas been negligible during the first three yeaesrtbw Criminal Code has been in
effect — for example, it amounted to only 0.6% Bi12. The same situation applies to the
sentence on the prohibition to enter sport, cultana other social events, which has not been
practically imposed as the main sanction almostlain 2010, this order was imposed in two
cases, in 2011 in five cases and in 2012 in theesess Even when connected to other
sanctions, imposition of this order is rather exiwgl, even though there has been some
increase in the number of cases when it was impddeashare of community service orders
has decreased significantly. In comparison with&@®®ough 2009, when it was between 16
and 18%, since 2010 it has been in the range 0&®#11.5%. However, at the same time,
the decline of the share of community service @dsrcompensated by an increase of the
conditional sentences (without supervision). In panson with 2000 through 2009, when
their share was somewhere between 53 and 56%,10-2012, this share soared to 60-61%.
The rise is probably caused by cases when cowetslidg by the means of a criminal order,
opt for conditional sentences because of the mafiecult conditions for imposing
community services or house arrests. The sharbeohtimber of conditional sentences with
supervision has also grown. On the other handr #fie introduction of the new Criminal
Code, the share of fines has not changed muchhase pbrders are still used in a very limited
extent as a main sanction. The same is true forrstgutes of waiving punishment and
conditional waiver of punishment with supervisiarhich are used by the courts only rarely.

The analysis of statistical data thus basicallygests that the expected depenalization
(after the new Criminal Code came into effect) has materialized so far. To the contrary,
the trend of a growing number of imposed imprisontiierms has continued its course. The
new alternative punishments have not made any hegdwhich is, in the case of a house
arrest, probably related to the problems connetteds execution. More changes of the
criminal regulations have been already adopted asaetion to this situation and to the
previous negative trend of a high number of comdgieople in prisons. We can expect to see
their impact in the coming years.

As a part of the project, media analysishas been conducted. It focused on exploring the
media perception of the changes of sanction paslicied of the application of the new
Criminal Code. This is an important aspect of tineigy topic since the media represent a
fundamental source of information for the publiddhus for forming people’s attitudes and
opinions. The study, conducted so far, uses a amatibn of qualitative and quantitative

content analyses of the text. The study focuseghenfirst three months of 2010, i.e.
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immediately after the new Criminal Code came irfteat. Examined materials were selected
from 5 national daily newspapers (MF Dnes, Lidoweginy, Pravo, Hospodéké noviny and
Blesk). Based on individual keywords, a total op28levant articles were gathered from the
above stated period. The analysis especially fatuse the manner, in which the newly
introduced legal changes were commented on, whbijgicg were presented most often and in
what context, and which legislative changes theianpresented in a positive light and which
as problematic.

When informing about the new Criminal Code, thesprased general informative news
related to the legislative changes, case interfioets expert commentaries, media
accentuation of the topic on the front page, phefolgs and also informative articles or
interviews. Individual newspapers used these methodvarious degrees. The most often
mentioned legislative changes applied by the newi@al Code included the introduction of
house arrest sentences, legal regulations relatédet criminal act of murder (more severe
sanction for this crime and the differentiationvibeén a murder and manslaughter), legal
regulations related to theft, driving motor vehgcheithout a driving license, poaching and
unauthorized production of alcohol (topics related the media-attractive new year’s
amnesty), newly introduced crime of stalking, issuelated to drugs (new legal regulation
with regard to the conditions for drug possessian)l the newly introduced alternative
sanction of prohibition to eneter sport, cultunadlather social events.

Because of the orientation of the project and @ty a special attention has been paid to
the topic of community services and security detest It was determined that the partial
legislative changes, introduced to these instititgshe new Criminal Code, are not too
attractive topics for the media. Similarly, the mleconcept of the new Criminal Code was
not presented either. The media tend to preseticplar legislative changes, especially in
relation to particular criminal acts. Neverthelegds®e media did inform about the important
changes. This is true, for example, for the intaigun of new alternative sentences, even
though in the case of house arrest sentences atteictiveness for the media is rather caused
by the organizational problems related to the imma@etation of the tender for electronic
monitoring of the house convicts. The new sanctiwaee presented in the media mostly in a
positive light and with an expectation of their m@xtensive application in the future.

The research project also envisions repeated ssiviethepublic opinions with regard
to punishments, sentencing and sanction policiesThe first survey was conducted in
October and November 2012. It focused on evaluaimg well people are informed about

individual types of punishments and the frequenictheir imposition, on their perception of
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the basic trends of the criminal policies (i.esehtences have been getting more or less severe
over time) and also on their opinions with regardhie options for reducing the number of the
prison population. Some of the questions were pespen a way as to be able to compare the
gathered data with the previous ICSP studies. [data collected by PPM Factum Research,
s.r.o., using the CAPI method as a part of thealed omnibus survey. The number of
respondents from a representative sample of 1,88pondents 15 years and older, who
answered the questions, was 963. The sample ofed@ondents was selected using the
standard quota selection method pursuant to th@nfimlg criteria: age, gender, education and
residency address.

When it comes to the types of punishments, whighesent alternatives to imprisonment
terms, people most often recognize fines, condalisentences and community services (even
though they often quote it under the wrong namépablic services”). Almost one third of
the respondents were even able to state the howest aption when asked a question without
the possibility to choose from several alternati@ther alternatives were stated only rarely.
Only slightly more than one quarter of the respaonsievere able to state three or more correct
answers. On the other hand, about one fifth ofrélspondents were not able to give a single
correct answer. Almost one half of the respondstated that the most commonly imposed
sentences in the Czech Republic are conditionaésees.

Despite the fact that the new Criminal Code mad#esees for serious crimes more
severe, the Czech public believes that the sanpitinies in the Czech Republic are getting
rather more lenient — only just under seven peroétiie respondents think that sentences for
serious crimes have become more severe duringsheen years while a little more than one
half of the respondents believe that these serntemeeless severe today. The largest part of
the population of the Czech Republic believes thatmost effective way for reducing the
number of inmates in our overcrowded prisons ig&ke the prison conditions stricter (32%
of the respondents selected this option) and puoresiis more severe (30% of the
respondents). 17% of respondents recommended ¢hefadternative sentences and 11% of
them think we should focus more on prevention. 7%he people believe that the best option
is to build new prisons. The monitored demograpghiaracteristics of the respondents did not
play a big role for most of the questions. Excagito this rule were represented by a slightly
better knowledge and support of alternative sem®ry the middle age generation and by
respondents with higher education, and by the ttaat the most “punitive” opinions with
regard to solving the issue of overcrowded priseaee recorded among people between 45

and 59 years old. Translated by: Presto



