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Summary

In the Czech Republic, as in a range of other tms) the effort to accelerate and
simplify criminal proceedings is one of the mogngiicant trends in the development of
criminal procedure law and in the criminal justisgstem as a whole. This monograph
presents the results of research by the Institutérioninology and Social Prevention (ICSP)
conducted in the years 2012 and 20T8e subject of research was legal regulation of
shortened preliminary procedure and subsequentlifgdpproceedings before the court
(referred to hereinafter as “summary proceduret) taeir application in practice in the Czech
penal process. Other procedural institutes meardontribute to acceleration of criminal
proceedings in the CR as well as approaches tdesatien and simplification of criminal
proceedings in certain European countries were sudgected to scrutinylThe aim of this
research was to gain detailed information about the applicatof shortened forms of
criminal proceedings, in particular shortened pmnalary procedure and simplified
proceedings before the court and evaluation of dpgons and limits for their further
application in the CR.

The research method involved document analysis — Czech legal regulation
specialised literature, relevant official documeatsl a selected sample of criminal court
files, and also an analysis of statistical datanfrine Ministry of Justice and the Supreme
Public Prosecutor’'s Office, analysis of data frohe tpenal register and finally expert
guestionnaire survey conducted among judges, ppldgecutors and police officers.

The theoretical part of the monograph contains a brief overview of thsue of
acceleration and simplification of criminal procees$ generally and in the Czech Republic
in particular, a study of simplified forms of crinal proceedings in certain European
countries, and the study of the state and develaopwfeCzech legal regulation of summary
procedure and other institutes which are meanbmiribute to acceleration and simplification
of the penal process.

Often, the fundamental problem of penal justicstawys lies in the burden represented

by too high caseload with respect to the capacitéshe police, public prosecution

authorities, courts, prisons, probation services Bhie common reaction to this problem may
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be divided into three areas — increasing the capatithe criminal justice system, reducing
the numbers of criminal cases by decriminalisatd@penalisation and use of diversions and
alternative measures, and shortening the lengtimiinal proceeding by the introduction of
simplified forms of the process. Of course, sucprapches tend not to be used in their pure
form, but in combination, and overlap to a certakient. Criminal proceedings with the
application of certain diversions may be seen sggezial (shortened) form of proceedings, in
other cases the rigorous use of diversions couldhe contrary, prolong proceedings.

The speed at which the perpetrator of an offeaatetected and punished tends to be
the deciding factor in the efficacy of criminal peedings and subsequent punishment. At the
same time, the speed of criminal proceedings inftas fundamentally the public confidence
in the work of the law enforcement and judicial rewrtties. Great differences exist in the
severity, factual and legal complexity of sepattences. A situation where all proceedings
are conducted under the same rules and formal quisites does not help in meeting
demands for speed and individualization of crimjogtice. The use of special and, as far as
possible, simplified proceedings for less seriousnioal matters is contained in the
Committee of Ministers of the Council of Europe Benendation No. R (87) 18 of 17
September 1987. The economic factor is also saamfi The complexity of the process leads
to criminal proceedings taking longer and costingren However, making the penal process
cheaper should be a secondary goal, since the mgyriama of criminal proceedings are fair
punishment of offenders and fair trial as impemgivfor the existence of a democratic
government and a rule of law. While attemptingitopdify criminal proceedings the principle
of a fair trial, and especially the right of defenenust not be surrendered, even in trivial
matters.

Amendment to the Penal Code No. 265/2001 Collhvaffect from 1. 1. 2002

introduced the institute of shortened preliminamogedure and subsequent simplified

proceedings before a single judge. Research byl@s# focused on the application of

summary procedure between the years 2002 and 2008l fthat summary procedure as a
new type of criminal proceedings for the least @esiand factually and legally simple
criminal cases had proved their overall worth;dhéhorities involved in criminal proceedings
adopted this procedure while the rights of the gessagainst whom summary procedure were
conducted remained preserved and their implementatias ensured. Simplification and
acceleration of criminal proceedings remains onethaf priorities of re-codification of
criminal procedure law. Successful introductionsammary procedure more than ten years

ago is certainly encouraging in this respect. Thiseflected also in the separate legislative
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steps which have increased the range of situatidrese summary procedure can be applied.
On the other hand, some experts call for cautiah @hers are openly critical in respect of
continuing efforts to accelerate criminal procegdin

A survey of approaches to alternative (simplifif@ms of handling criminal matters

outside “standard” criminal proceedings in 9 Eumpeountries showed that simplification of

criminal proceedings is the preferred solutionh® problem of overburdened criminal justice

systems across Europe. The deciding factor of tat whtent the simplified approach may be

applied is the particular criminal law traditionsdatheir fundamental principles as well as the
relationships between the separate authoritiedvedan criminal proceedings or the role of
the public prosecutor in criminal proceedings itatien to how strictly the principles of
legality are applied. In almost every country, twrts may opt to use simplification of
proceedings by issuing a penal order without al.t#dso, elements such as so called
bargaining procedure, typical for the Anglo-Ameridagal system, are being applied more
and more often. One the other hand, it is alsordlea each country is taking care not to
allow simplification of the process be at the exgeewnf the rights of the defendant or the
damaged party, or at odds with the accepted basiciples of criminal proceedings. The
employment of simplified procedures is limited tgraup of offences for which application
of “standard” procedures would mean unnecessaryimstination and demands on time.
Generally they are petty offences where the offenld@s been caught in the act or
immediately afterwards and where the case doesdaotand any complicated evidence
procedure. Employment of a simplified procedureisnost cases subject to the approval of
the defendant, or at least the right to appealnagjéine decision in the event of disapproval is
preserved. Increased protection is also appliedyémths for whom in certain cases such
procedures cannot be applied.

Legal regqulation of summary procedure has beemdatkeseveral times since 2002 in

order to remedy the shortcomings of the originatdimy and to increase the applicability of

this institute. The most significant changes inelutie introduction of the option for the
public prosecutor to conditionally defer a petitifum sentencing and to approve an out-of-
court settlement in shortened preliminary procegiire widening of the range of offences for
which summary procedure may be conducted, andhifteo$ the beginning of the two-week
deadline for completing shortened preliminary pcthee forward to the date on which the
police body informed the suspect what he/she ipestied of having done and what crime

such actions constitute. These changes had aisattifinfluence on application of summary



procedure in practice and contributed to the higipertion of their use in comparison to the
total number of criminal proceedings conducted.
Further institutes that may encourage accelerasiod simplification of criminal

proceedings include conditional suspension of erahprosecution, conditional deferral of a

petition for sentencing, out-of-court settlemenfiwer of criminal prosecution of youths,

penal order and, most recently, guilty plea. Itidddoe added that, with the exception of a

penal order — and, it seems, the guilty plea —aiteeleration and simplification of criminal
proceedings is not the only purpose of the afordimesad institutes. Other important goals
include, to varying degrees, to achieve a moregumud re-socialisation and educational effect
on the offender, to reach reconciliation betweesn dffender and the victim, to prevent of
stigmatisation connected with conviction, and totifg damage incurred by the victim in
consequence of an offence. Also in the case ofethestitutes, amendments of legal
regulation have expressed efforts aimed at inangabieir efficacy.

Statistical data concerning the use of summary procedure and other institutes under
scrutiny must be treated with great care, since the cusgstem of processing and reporting
statistical data on criminal justice has significanom for improvement. It is clear from
statistics that, judging by the number of casesduoted therein, summary procedure have
evolved into a form of criminal proceedings that af equal weight to “standard” or “classic”
proceedings. In fact, during recent years the nitgjof all criminal matters were conducted

in summary procedure and more than half of all azied offenders have been convicted in

such proceedings. However, differences in the éxdéruse of summary procedure exist
between regions, and although the gap is closhgy still persist in some regions (even in
2012, classic preliminary proceedings are still filven most commonly used in two judicial
regions).

While comparing statistical data on cases conducisummary procedure and classic
criminal proceedings, it can be stated that théedihces are becoming less marked. As for
the structure of persons convicted, the only sigaift difference between groups of people

convicted in summary procedure and standard praegedvas in the age of the offender.
Amongst those convicted in summary procedure, ttapgrtion of youths convicted is
markedly lower (almost ten times) than among thosevicted in standard proceedings.

When looking at the structure of sentences imposed¢an be said that amongst the

punishments (or punitive measures that are impdseegliveniles) imposed in summary
procedure, there is clearly a lower proportion méanditional prison sentences (approx. 15 %

as against approx. 20 %), and on the contraryptbportion of alternative punishments is
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higher. The proportion of the most frequent secgem.e. a suspended prison sentence, is

similar for both groups. Differences can be seerthie structure of offences of which

offenders are most often convicted. From this pofntiew, in both types of proceedings the
highest occurrence in recent years is for the ofenf theft, although numbers of convictions
for the offence of disregarding maintenance obioyet is also high. Conversely, the numbers
of cases of the offence of obstructing the enfoe@nof an official decision and expulsion,
and the offence of threat under the influence a@hictve substance, both of which are very
frequent in summary procedure, account for only 4%03% of standard proceedings,
respectively. On the other hand, the offence aidran recent years is prosecuted more often
in standard proceedings that in summary procedure.

A fairly predictable difference between summarpgadure and standard criminal

proceedings lies in the average length of procesdifhe greatest difference is in the average

length of preliminary proceedings conducted by gmlauthorities which is more than ten

times shorter in summary procedure that in clgssatiminary proceedings. The difference in

the average length of proceedings before the éswatso considerable. In 2010, the average
length of court proceedings from the beginning. (itee day when the indictment - or the

petition for sentencing in summary procedure - eivéred by a public prosecutor to the

court) till to day 1 of the trial in summary proeed was almost half that in standard

proceedings. The difference in the average len§thraceedings before the court from the

beginning until the date on which the court decigd@comes final is even more striking — in

2010 this period was about three times longeranddrd proceedings.

As concerns the use of diversions in criminal paemtings, statistics indicate that the

situation is fairly stable. The absolute prevalerafe diversions involving conditional
termination of preliminary proceedings, i.e. comil suspension of criminal prosecution
and conditional deferral of a petition for sentegcis obvious. These two related types of
diversion together account for more than 95 % bfdalersions employed in each separate
year. The proportion of all diversions in the totaimber of completed preliminary
proceedings hovered between 6 % - 8 %. Also imtqmoceedings the most frequently used
diversion (with the exception of penal orders) wamditional suspension of criminal
prosecution (in about 95 % of cases). Proceediefimdthe court during the reference period
were terminated by some type of diversion (with eélxeeption of penal orders) only in about
2 — 3 % of criminal cases. The use of penal ordetbe long-term is at a high level, with
more than half of all criminal cases tried in tirstfinstance by district courts being decided

upon in this way.



Analysis of a selected set of 47 criminal court files showed that in comparison with
the results of research from 2007, certain diffeesnin the application of the institute of
summary procedure are apparent. Although the streictf crimes in the set was more varied,
all together this concerned rather cases of peffignoes with easy identification of the
offender and where the collection of evidence watsdemanding. The difference lies in a
significantly lower proportion of foreign nationai® this sample. If we simplify the
implications, we can say the in the focus group012 the typical offender dealt with in
summary procedure is a man, Czech citizen, agedeleat 30 and 39 years who had already
committed an offence in the past. The basic diffeeefrom the results of analysis from 2007
lies in the length of summary procedure which, g@alied from the very start of criminal
proceedings, was almost twice as long in the ptegsearch. The difference is most striking
in proceedings by police authorities during shatenpreliminary procedure where
proceedings have become approximately ten timegelon

Also, the expert questionnaire survey conducted among 175 judges, public
prosecutors and police officers was conceived in such a way as to facilitate comparwith

the results of research from 2007. The preferemceapproaches for _solving the high

incidence of trivial crime (simplification of crimal proceedings or decriminalisation) have

shifted in the separate professional groups froearcprioritisation of simplified criminal
proceedings to a more balanced ratio in the rahgeswers. While supporters of simplifying
criminal procedure among police officers represgraknost 90 %, their proportion among
public prosecutors was just below three-quarter&l among judges their proportion in
comparison with supporters of decriminalisation \&esund two to one. The greatest benefit
of summary procedure was seen by the respondeits tonsiderably quicker resolution of

significant part of criminal cases and considerdhbter sentencing of offenders, as well as
reducing the degree of “bothering” witnesses antiertpersons involved with the
proceedings, freeing capacities of the authoritieslved in criminal proceedings for more
serious cases, and reducing costs of criminal pobogs. While assessing the possible
benefits of summary procedure, judges were the medisient, whereas the police valued its

advantages most. The respondents did not see adgrhental obstacles to more effective

application of summary procedure in practice, qubgsibly with the exception of persisting

formalism in proceedings before the court evemriinal cases. Such obstacles are considered
more significant by judges, while public prosecsatfael them less strongly.
In the answers given by members of all professigraups questioned, the prevailing

opinion was that, from a point of view of individuareventive effect, summary procedure
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does not differ significantly from standard crimipaoceedings. Most convinced of this were
judges, while police officers believe more than theaining two professional groups that
summary procedure has a greater individual prewengffect than standard criminal
proceedings.

All professional groups shared the opinion thatrrege of criminal acts which, under
the current penal code, may be dealt with in surgnpancedure fully corresponds with its
purpose. In this respect, judges were rather neireent, but even so, the vast majority of this
group approve of the existing legal regulation.

According to the experience of the judges and ipuirosecutors taking part in this

survey, in practice there are significantly fewase&s where an arrested suspect is brought

before the court with a petition for sentencing. pAgximately three-quarters of the

respondents from both groups stated that the ptiopoof cases where a petition for
sentencing is delivered to the court without thespnce of an arrested suspect is 80 % or
more. This situation however seems not to applweamsally and differs from one court
district to the next.

More than half of all respondents from amongstlipylrosecutors answered with the

opinion that the_institution of indisputable fadtas proved its worth, while under half of

judge respondents shared this opinion. More theeethfths of public prosecutors and nearly
three-quarters of judges questioned are in favduexpanding the options of using the
institution of indisputable facts for criminal pesdings in general.

Public prosecutor respondents expressed gredtsfastion with the legal regulation
for penal orders from a point of view of its uglitn deciding on guilt and punishment in
simplified proceedings, with two-thirds of them kileg the “very satisfied” box, while
amongst judges this view was shared only by oniedfiakspondents. Judges were also more
critical with regard to the range of sentences iptessso impose with a penal order, with only
one third ticking the “satisfied” box as against%®f participating public prosecutors.

Satisfaction with _mutual cooperation during cortduc of summary procedure

prevailed among representatives of the professignalips questioned. Public prosecutors
most often stated that reports on the results oftshed preliminary procedure receives from
the police authorities in practice usually contamnor errors which, however, do not

significantly reduce the possibility of submittiagpetition for sentencing (this was the answer
selected by 63 % of respondents). Just under ortedtated that such reports usually contain
no errors. Almost half of judges questioned stdked petitions for sentencing received from

public prosecutors mostly contain no errors (timsveer was chosen by 48 % of respondents).
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Minor errors which, however, do not significantgduce the possibility of hearing the case in
simplified proceedings are contained in most p®igifor sentencing, according to 39 % of
judges. The opinions of police officers and pulpfosecutors on mutual cooperation during
conduction of shortened preliminary procedure dtl differ significantly and indicates that
such cooperation on the part of the aforementiandtorities is considered to be basically
the same as in other cases.

The majority of respondents in all three profesalagroups suppose that the right of
defence in the legal regulation of summary procedsrrsafeguarded in the same way as in
other types of proceedings. Nevertheless, a fam froegligible section of participants
conceded that slight restriction of this right éxigone-fifth of police officers, one third of
public prosecutors and judges).

Respondents from all professional groups pointgdrotheir answers that the changes
had contributed to the phenomenon that they areewily dealing with certain cases in the
summary procedure regime which cannot be considergdl or simple in terms of facts of
the matter or evidence, as was the original assamgor implementation of summary
procedure. In particular (but certainly not exchaty) judges shared the view that the option
of conducting summary procedure against an arrestegect is used too little, which in their
opinion significantly reduces the effect of thistitution. Overall, respondents appreciated the
fact that the institute of summary procedure hastiadly contributed to acceleration and
simplification of processing of a considerable ket crime load.

The results of the expert questionnaire surveywsti@t the authorities involved in
criminal proceedings are aware of the problemateEas in existing legal regulation of
summary procedure in practice. Despite the prewgilpositive attitude to summary
procedure, on comparison with a similar survey cated as part of research in 2007 it could
be seen that, based on practice with this instijutefessionals have a rather more sceptical
view and identify several aspects that they sge@sematic.

Analysis of thecriminal careers of a selected group of 49 offenders convicted in the
years 2002, 2004 and 2006 in summary procedure exshalaat a quarter of them were not
convicted again after that conviction in the yeiadicated. It should be realised that these
were persons who had been convicted of a crimeraletrmes before — in three cases four
convictions, and even offenders with five, six @awn up to nine prior convictions. On the
other hand, one fifth of offenders in this grouppsequently had at least 5 more entries in the
penal register, three of them as many as ten enffieese offenders can be classified as

multiple special recidivists, while, from a point wiew of the number of cases of special
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recidivism, the periods before and after the camwicin question did not differ significantly.
It can be inferred that the mentioned convictiosummary procedure was simply another in
a long line of encounters with the criminal justgsstem due to repeated criminal activity of
the same sort (obstructing the enforcement of diciaf decision, theft). In the case of
offenders who, after their conviction in summarypgqedure, were convicted at least once
more, we investigated further how much time elapseftbre the offender was convicted
again. The vast majority of offenders who continuedheir criminal career after conviction
in summary procedure were convicted again withyear.

Based on the results of this research, the follgwecommendations can be made for
the purposes of the re-codification of criminalgedure law that is currently underway:

» consider clear definition of the conditions for daoting shortened preliminary
procedure which, if met, would make such conductiblgatory;

» consider a change in the concept of the deadlinedmpleting shortened preliminary
procedure so that it would provide sufficient rodor collecting the necessary
materials while at the same time not allowing eniaf prolongation of the verification
phase by the police, or to consider introductionanf obligation for the police to
inform a potential offender that he/she is a suspbiout delay after he/she is found,
and of a deadline by which “verification” must bengpleted in shortened preliminary
procedure;

» during re-codification to focus on eliminating tigentified obstacles to the speed and
fluency of standard criminal proceedings;

» consider eliminating the limit of applicability ci penal order in cases where a
cumulative or joint sentence should be imposed whdre the prior sentence was
imposed by judgment (under condition that such datiue or joint sentence does not
deviate from the range of sentences and from thgtheof sentence that may be
imposed under a penal order);

» consider amending the diversions system so thatatinges of offences for which they
are suitable are better differentiated (typicallynditional suspension of criminal
prosecution vs. out-of-court settlement), theredipforcing the applicability of those
diversions that are procedurally and administrativeore demanding;

» consider thorough revision of the system of coitetGt processing and reporting
judicial statistical data on criminality and opéwoat of the criminal justice system,
which are (if reliable) the essential source ofiiitys for creating and implementing



an effective penal policy, in such a way as to mlate all currently existing serious
shortcomings of this system and to avoid devalaatiothe efforts of criminal justice

professionals who collect such data and of thenfiea laid out for this system.

Summary procedure were introduced into the permalecas a special form of
proceedings, a deviation from standard procedatended for dealing with the least serious
and most simple types of offences from a factua kgal point of view. Introduction of
summary procedure was without doubt successful batta positive effect on processing
criminal matters in the CR. It is clear howevertttsance 2002, not only legal regulation of
summary procedure has changed but also its forpraatice. Now the structure of cases
heard in summary procedure has changed (also nmmplicated cases) and the overall
duration of shortened preliminary procedure haireclonger — in some cases so much that

the word “shortened” in its title is beginning notmake sense.

Translated by: Presto
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