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Summary

The Government of the Czech Republic, in its resolution no. 1151 of 15 October 2007,
appointed the Minister of Justice with ensuring the carrying ota&isifs, resulting from the
“Assessment of the Care of Children at Risk System”. Amtrg tasks listed in the
referenced text for the Ministry of Justice is“fnalyse the possibilities of increased use of
alternative measures to custody than under the current legislation, ircylartiwith respect
to the possibility of using the electronic monitoring as an alternativerinand juveniles in
custody.” This task was included in the meditarm plan of research activities of the
Institute of Criminology and Social Prevention for the period of 2ZBWB), with a deadline
for finalising the first part of research by the 31 December 2010.

On this basis, in 2009 and 2010, a research project has been realigked e
“Alternatives to custody in criminal proceedihg¥he object of the research was the legal
provisions on alternative measures to custody in criminal proceedimfigheir practical
applications in the Czech criminal procedure. The aim of theareh was attaining detailed
knowledge about making use of alternative measures to custody inarproceedings and
exploring their potential use in larger extent. A secondary gaslpsimary assessment of the
potential to employ electronic monitoring within the frameworktloése measures, and
likewise with a view to replace the custody in the cases involving accusedgsveni

In solving the research task the following methods were employed:

» analysis of the Czech legislation, including the relevant decisions of courts

» analysis of the statistical data of the Ministry of Justice, Proimaand Mediation
Service of the Czech Republic and Prison Service of the Czech Republic

» study of specialist literature and official documents

e an expert questionnaire survey among judges, prosecutors, and probation officers

e analysis of selected court files concerning cases in which alternaasures were

taken instead of remand in custody.



Custody can be defined as an institution of criminal proceedingebyse of which
the accused is temporarily rid of his/her personal freedom, oratige &f a decision reached
by an appropriate body, in order to prevent him/her to avoid prosecutipmn@hment by
fleeing or hiding, to obstruct or impede the clarification of theecthrough unacceptable
influence upon the sources of evidence, or to continue in crimin&itaciihe purpose of
custody is therefore securing the accused for the purposesmofalriproceedings and the
execution of sentence, preventing the accused from obstructimgpeding the finding of
evidence or from avoiding the criminal proceedings or punishment, and ptygmteventing
him/her from completing his/her offence or committing a new offence.

Legal conditions of remand in custody and relevant proceedings in the Czech Republic
are primarily outlined in the first section of the fourth tafepart one of the Act no. 141/1961
Coll., on the criminal proceedings (Code of Criminal Procedure),ticlesr 67 74a. These
provisions closely follows the provisions on fundamental rights and fregdanchored in
article 8 of the Charter of Fundamental Rights and Freedomshdegal conditions of
remand in custody also significantly reflect important inteomati documents, including the
Convention on the Protection of Human Rights and Fundamental Freedoms and the
International Covenant on Civil and Political Rights.

Custody is an optional, subsidiary measure, and it is for thi®metdmt modern
criminal justice systems include various less intrusive messwtach can replace remand in
custody. These measures ensure the presence of the accisset @ court, and prevent
them from undertaking actions, which would threaten the criminal piloweeThe chosen
alternative measure must give the required effect with minimb@rvention in the personal
freedom of the suspect or the accused, which must be considered inhategtthis phase.
Calls for the widest possible range of use for alternativasores instead of taking
individuals into custody are the focus of a whole range of internatitmtaiments (eg. United
Nations Standard Minimum Rules for Noostodial Measures, Recommendation
Rec(2006)13 of the Committee of Ministers to member states @rusk of remand in
custody, the conditions in which it takes place and the provision gjusafis against abuse,
Adopted by the Committee of Ministers on 27 September 2006, etc.).

The Czech criminal code contains provisions on alternative measustody in
arts. 73 and 73a. They include:

1. a guarantee either of a civil society organization or trushwoperson capable of
positively influencing the behaviour of the accused

2. awritten oath from the accused

3. supervision of the accused by a probation officer



4. monetary security (bail)

In the case of a juvenile offender, the Juvenile Justice Act mesgyin addition to the
above mentioned measures also the alternative consisting inattemant of the juvenile
offender into the care of a trustworthy person (art. 50).

In conjunction with the introduction of house arrest, the new criminal etst®
introduces the institution of electronic monitoring into the law, thee afswhich within the
criminal justice system has a relatively long history thhmug the world. In European
countries, electronic monitoring is used in the framework of crimusdice in varied ways,
which differ across individual countries. In some countries electribnigenitored house
arrest represents an independent form of punishment, and elsewisi@ component of
conditions of conditional sentence or some community sanctions. Electnamitoring is
used in carrying out sentences involving imprisonment, as wel asades of conditional
release from prison. Finally, in some countries this measuressasvan alternative to remand
in custody, either as the independent alternative or as a contr@relen the framework of
some alternative to custody, which the given law permits. It isilplesthen, with a certain
measure of simplification, to claim that electronic monitoring hacome a component of
sanction systems of criminal justice within European countries,isangsed even when
custody has been replaced by other measures.

To the end of gaining an overview for the state and trends of thef ademative
measures to custody in criminal proceedings, analysis was coddujgte the available
statistical data pertaining to the agenda under research. Attevda®oralso given to the state
and trends in the use of remand in custody and to the statistmahatfon about the use of
custody in cases involving juveniles. The fact that official statistadence does not contain
complex quantitative information about the use of alternative meatum@istody proved to
be a fundamental problem. This poses a problem for using statestiglgiis to investigate
the state and trends in the reviewed issue. Therefore at |lsashraary was made of the
available information about alternative measures to custodyinmnal proceedings from
various sources.

Quarterly court reports concerning custody show, among other thingsthehat
numbers of accused persons released from custody on probation or oe lmail gr the long
term, both in the total figures and in comparison to the total numbeleaises from custody.
The number of cases of the accused being release from custodgbatiqer was, in the
observed period, between 80 (2005) and 37 (2008), and the number of casescolifieel
being released from custody on bail between 25 (2005) and 15 (2007). Thegmerad both
types of case combined within all cases of release from custidiyn singular years was



around 1%. As for juveniles, the release from custody on probatioocbhased very rarely,
and the release on bail has in this period never occurred, according to the cedetizre

Attention can also be drawn to the fact that making use of the possibility faseeia
probation is evidently favoured in some judicial regions in the long,tarhilst in other
regions the opposite holds; courts are reluctant to employ thisutiost. It is however
important to bear in mind the low overall figures of these cageigh allow for the resulting
interpretation to be easily biased.

Court reports about custody contain information only about cases akeefeom
custody on probation or on bail. Cases in which the court decided alegubtential remand
the accused in custody in a way that let him/her free areglaim/her under the supervision
by a probation officer or on bail, remain unlisted. In order to gaireroomplex data, at least
for the institution of replacing custody with supervision by a probatificer, it is possible to
make use of the statistics from the Probation and Mediation 8€RMS). These reveal the
number of new cases of custody replaced by supervision of a probé#taar, both in the
event of release from custody, as well as if the accused had remained free.

The overall figures of cases of replacing custody with superviby a probation
officer have fluctuated between approx. D new cases per year, in past few years, during
which in 2008 there was a decrease to 316. The proportion of theseccHses$atal agenda
of the PMS in the observed period fluctuated between approx. 1.5 %. In juvenile cases
the figures were once again relatively low, no more than threendand the proportion of
these cases to the total agenda of the PMS relatimyé¢aije clients was even lower, namely
the one percent. Cases, in which supervision was ruled during refettse accused from
custody, made up approximately 20-%0 % of all cases of custody replaced by supervision
in the last four years.

The research involved an expert questionnaire survey among judgesufmssaad
probation officers. The aim was to attain the opinions of theperesxon the legislation
relating to alternatives to custody, to become familiar vinéirtexperience from the practical
implementation of this legislation and to ascertain their stamcéhe potential usage of
electronic monitoring within the framework of replacing custodyhwather options. The
responses from 80 judges, 78 prosecutors and 43 probation officers were obtained.

The questionnaire survey was met with a significant response from judgesuprose
and probation officers, expressed through a high response rate obmpuases and through
extensive additional answers, comments, and suggestions. We can fledutdds that this
Is a topic of great relevance to representatives of thesesgrofs. The responses expressed
common satisfaction with the range of alternatives to custodyhwh& Code of Criminal



Procedure provides. Despite different occupational groups, they agreecdgiag to this
range with the electronic monitoring system (following itpexted implementation in the
Czech Republic), and for it to be used for the purposes of supervignfulfilling of
conditions given for the existing alternatives, and also as an indepealternative measure
to custody.

As for the existing alternatives to custody, the fulfilling mfrpose was evaluated
highest in the case of bail and supervision by a probation offiggparently due to the
simplicity of implementation, the written oath from the accusad also positively evaluated,
although there was considerable scepticism among the respansedhee honesty of the
accused. When it comes to a guarantee either of a civil sarigéyization or trustworthy
person, the view is that this is a purely formal institution, angntsustworthy and hardly
useful for this particular purpose. The same holds true for the pdaterhjuvenile offender
in the care of trustworthy person, in the area of juvenile jushicéhese latter mentioned
alternatives the responses often mentioned a lack of a persondfigihger’'s surroundings,
which could be identified as trustworthy and capable of having a \msitiluence on the
accused.

This is indeed a stumbling block, however if we accept the claittthstworthy
persons in the surroundings of the accused are an exception, the rporemtit becomes
for the body deciding upon custody, in cooperation with other subjectsonuct an
investigation into this issue, and so avoid the possibility that suckcapteonal person will
not be found.

Almost a quarter of responses from judges did not consider tleditbehalternatives
to custody, consisting in reducing numbers of people in custody, raBcaigt. Instead, they
considered the greatest benefit to be in maintaining the sedaif the accused. Prosecutors,
on the other hand, identified the reduced costs of criminal proceeniingarticular as a
benefit. The most beneficial measure in replacing custodyprdiog to judges and
prosecutors, was undoubtedly the bail. In the second place for whatlsapgebeneficial,
according to judges, was the supervision of a probation officer, whésprosecutors leant
more towards the written oath of the accused. Even despite relgivgtive assessment of
the written oath, both the prosecutors and judges expressed concarnghebmeasure. In
the additional comments they indicated as a main weakness of ttenwath that it is often
considered as a mere formality by offenders, and that trew#iing to make whatever
promises, but the actual impact on their further behaviour tends to be negligible.

As to the possibility of using electronic monitoring when replacing custodsiminal
proceedings, the responses from the judge group expressed agreehentpoBitive



standpoint mainly lay in the fact that there would be some guadhrdenstant level of
control over the behaviour of the accused, whereas the written pathyoof the other
measures alone do not allow for this level of constant supervisionuddes similarly spoke
for the responsibility of the accused, were they to be found guityeimburse the costs
resulting from the usage of the electronic monitoring system dthimgeplacement of their
custody. Before deciding upon this method of replacing custody, ssspenses suggested
the accused persons ought to be informed of their liability to pay these expenses.

A vast majority of responses from prosecutors also expresseenagnt with the use
of the electronic monitoring when replacing custody. They saw bgnefithe increased
control over replaced custody and the broadening of possibilitiesomsing obligations and
restrictions, and supervising their compliance. The total of 94% dédogirosecutors,
similarly to responses from judges, agreed with the reimbursesh@aists arising from the
use of electronic monitoring.

The questionnaire given to probation officers referred to theasplent of custody
with supervision by a probation officer and the possibility of deplpwlectronic monitoring
during the replacement of custody. A vast majority of responatsighat the supervision by
a probation officer as an alternative to custody fulfils praltyicés role, which is the
achievement of goals for custody without the need to detain the accused in custody.

In the responses given comments were made as to the low ptyssibgupervising
the accused, and also the fact that the court often does notmeaadiately in cases of nen
fulfilment of conditions of probation. The accused has a broad field of optiowkich to
manipulate information, which it is not possible for the PMS to rmanithere is then a
greater room for them to behave in a way, which can be consideasdnrfor custody, for
example influencing witnesses, or completing the offence. Probatine ahnnot prevent the
continued criminal activities of the client. The cooperation betwbenPMS and bodies
involved in criminal proceedings tends to be effective above #iloge cases where the PMS
operates with the approval of these bodies even in the phase of gyegawficial opinion
toward the potential replacement of custody by probation, asseitséke accused his or her
needs and risks, and proposes appropriate measures within the dr&anwweplacing
custody with probation.

A vast majority of polled probation officers agreed with the possibdf using
electronic monitoring in replacing custody. The main reasons sumppaine implementation
of electronic monitoring as an alternative to custody includedeatey supervision and
monitoring of the clients. Awareness of electronic monitoring oughsignificantly help
lower the risk of reoffending on the part of the accused. Using electronic monitoring m



also contribute to giving the necessary respect to the institutialbeohatives to custody. A
clear stance was taken by probation officers towards the rebpibysif the accused persons,
should they be found guilty, to reimburse the costs arising as & oéslaé use of electronic
monitoring when replacing custody; aside from one exception aitiparits were in favour.

It is however important to consider the effectiveness of recpgerthat the expenses do not
exceed an acquired reimbursement, i. e. not to charge those who are unable to pay.

For the purpose of gaining complimentary information about the praciszage of
alternatives to custody in criminal proceedings, the researchdextlanalysis of selected
court files relating cases where custody was replaced bg stimer measure. Analysis ought
to have been aimed at the reasoning of decisions, the issueetiiewtthe alternative to
custody in the given case ensured the fulfilment of the purposestddyl whether the
accused complied with conditions of the alternative measure, etmgQuw the fact that
detailed and comprehensive information about making use of alternativesstody is
lacking in official statistics, it was only possible to acquhlie appropriate sample of files
pertaining to cases in which custody was replaced by bail fasanly in cases where the
bail was posted in connection with the release of the accused dustody), or for
supervision by a probation officer. A total of 21 files were studied,0bwthich 17 cases
involved the replacement of custody by supervision of a probatiorenffand in 4 cases
custody was replaced for bail. Analysis proceeded accordingtéo steeets, which were
divided into several themed blocks: decisions decreeing supervision,spedtreely setting
bail; the criminal activity according to the indictment; theaf decision on merits; the
personality of the accused.

A total of 17 court files were examined on cases from 2007 and 200@ whstiody
was replaced by the supervision of a probation officer. The releases related to offences
of a wide variety; violent crime, property crime, cimgdated crime, sexual and other offences
were recorded. In all analysed cases the accused was foung dhié& most common
sentence (10x) was a conditional sentence. A sentence of imprisowagenhposed in five
cases, three of which were for a term of 12 to 24 months, one for 6 manthene for term
exceeding 24months. In two cases the imposed sentence was a ctynsewice. In 14
cases the accused were male, and in 3 female. These persons typicadyvistinothe ages of
20-29 (7 cases).

The average duration of the criminal proceedings in the anatygsesd was 431 days.
The average duration of custody in cases where the accusedmeamiesl in custody during
the proceedings (in total there were 10 such cases) was 126odays which the shortest
term of custody was 25 days and the longest 364 days. In prelimirargepings, during



which 7 of the accused were held in custody, the custody lasted &ueaage of 66 days in
the analysed cases, out of which the shortest was 25 days and trst I2@@elays. In the
trial, during which 8 of the accused were held in custody, the guktstéd for an average of
100 days, out of which the shortest was 16 days and the longest 243 days. The amneriage ti
which the accused was placed under the supervision of a probation wifieed of custody
lasted 217 days, where the shortest time for replacing custtidgwugervision by a probation
officer was 35 days and the longest 574 days.

Out of seventeen examined criminal cases, those where the ocadegiven that
custody was to be replaced with supervision by a probation officerdéaision was in 9
cases made by the judge in preliminary proceedings, in 7 bgdée court during trial, and
only in one case by the prosecutor. The accused was placed underssupexfter release
from custody (in 9 cases), after release from arrest (ims6s), and in one case the accused
was left at liberty without any prior custody. In eleven cabesdecision was taken by the
appropriate body to replace custody with supervision by a probati@erniffithout it having
been suggested. In five cases this decision was taken upon the redhestcaiused or their
defence lawyer. In the remaining case the impulse for theideaould not be found in the
file.

In five cases the body deciding about the replacement of custody with superyision b
probation officer decreed that the accused be obliged to undergo fuotiditians, aside
from the legal obligation to visit the probation officer at givemets, and changing their
address only with the officer's agreement. The extent of thesa eonditions varies in
individual cases, where in some cases there was a partidel@pabn the part of the body
responsible for custody to respond to the circumstances, which contribbutbd offence
committed, and in others these conditions were formulated in a moesajgnanner. The
reasoning of decision on replacing custody with the supervision pyolsation officer
differed both in content and in extent. In some cases the responsilylgusbdjuoted the
relevant provisions of the Code of Criminal Procedure, and stated the conditionsltbaeha
found to allow such a procedure, whilst in other cases the conamienstances of the cases
were specifically explained.

The files also revealed the manner in which the supervision of dtiesed was
conducted. This information could be found namely in the reports on the course of
supervision, which the probation officer must send to the court. Probatiaersfijave a
clear overview of the course of the supervision in their reportsidimg the current situation
of the accused, and focused on the question whether the accused is behasoogdance to
the conditions placed upon them as a part of the supervision.



In two cases the court, after having replaced custody with sujpandg a probation
officer, took the accused back into custody as a result of a failure to fulfil Cosdit

A further four criminal files were studied pertaining toeswhere, in 2007 and 2008,
custody was replaced by bail. Two of the investigated cases invdhieggrelated offence,
one was a case of burglary, and one was a case of embezzleBnmne case the accused was
acquitted, and in the remaining three cases the offenders were failtgd@ut of these one
was given a prison sentence of 3.5 years, and two were given condseomahces. One of
the offenders was also referred into obligatorpatient drug treatment. All four were male,
and two fell under the age category ofZ4) one 3639, and one 449 years of age.

The length of the proceedings in the examined cases took place m&38&days and
1715 days. In all cases the accused were in custody during theatmproceedings and the
average time of custody was 227 days. During the preliminary mhocse where 3 of the
accused were in custody, the custody lasted for an average of 149 dagdrikd twhere 2 of
the accused were in custody, the custody lasted for an average ddyZ3(I'he average time
for which the custody in examined cases was replaced by bail lasted 292 days.

In two cases the judge made a decision to replace custodpailitin the preliminary
proceedings, and in the remaining two cases the court did so inighdntrall cases the
situation was such that the accused was released from cumtodgil, and this was done
based on a request by the accused or their defence lawyer. In sEnsugeervision by a
probation officer was also mandated to the accused, and in anoth#recasart accepted not
only the bail posted but also a guaranty from the accused persotrismpand parents for his
future behaviour, and a written oath by the accused. The amount af balividual cases
was 20,000 CzZK, 120,000 CZK, 200,000 CZK and 250,000 CZK. In one of the examined
cases the bail was posted by the accused themself. In twocades bail was posted by the
mother of the accused, and in one case by the partner. The reasfosh@agsion on replacing
custody with bail was given to a different level of detalil iffiedent cases where dealing with
reasons that lead the court to accept this possibility or setting the spaaifior the bail. Not
one case involved a decision to forfeit the bail for the beneflieottate, to revoke a bail, or
to change the amount of the bail, and the accused were in none as#s¥remanded back
into custody after the posting of balil.

Remand into custody is a very serious interference with thésrand freedoms of the
accused. The law, therefore, allows for the use this measurd pelynitting the accused to
remain at liberty would threaten the process and outcome of the criminalgingsed-ven in
such cases it is possible, however, to achieve the goals of cuilstodgh use of alternative

measures not related to the restriction of liberty of the accused.



For these alternative measures to be a real alternativestody, several conditions
must be fulfilled. Firstly the body deciding upon custody must leoaess to a sufficient
number of alternatives, adequately set in law. There exist suoty measures with different
characteristics in different countries. Furthermore it is $&a® to create practical conditions
for the application of alternative measures. Some of them cauyd@ set into the law and it
iIs possible to apply them without any further requirements (e.gwtlieen oath of the
accused), others require a supporting infrastructure (supervisiomeofadcused, bail,
electronic monitoring). If this infrastructure is not in place,in a sufficient quality and
range, it is not possible to use these alternatives to custody in an effexyive

Finally, there is a need for qualified and active stakeholders.dfidsforemost bodies
deciding on custody (judges, prosecutors) must consider the possibitgplacing custody
any time custody is being decided on. At the same time howewesjderations of using
alternative measures must come only after the relevant bodgsctomthe conclusion that
custody is needed, and this is in order to prevent the negatdet lefiown as “net widening”.
Apart from this the bodies deciding upon custody must carefully evatuateircumstances
of the case, and the personality and situation of the accused, to de ablect a measure
appropriate to the given case. Opinions of other persons involved alsgrbavsignificance,
such as probation officers, persons working in social care systechildren and youth,
members of the police or defence lawyers, who can contribute teftbetive use of
alternatives to custody in suitable cases.

The primary source of information about the current situation in tha af the
analysed measures is statistical data. In our researclounel fthat the official judicial
statistics don't collect data about using alternatives to custody comprehensive and
detailed way, and rather contain only partial data about somes#. tli¢he issue of remand
in custody is to continue to be one of the priorities in the arednoinal justice, it is time to
consider whether it would be appropriate to add the statisticahsygith the aforementioned
data, at the very least where it comes to the extent of use of custody iaksrnat

Alternatives to custody in criminal proceedings must fulfil grenary function of
custody, that is to secure the accused persons for the purposesraohthal proceedings and
prevent them from further criminal activities or hampering theninal proceeding. An
indicator of the success of using alternatives to custody can nfair lexample, the number
of cases in which the alternatives were used, but rather thevtfi@ther or not those people
who are in custody are indeed such that there is no other wagctotiee goals of custody in

their cases.
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The results of the research revealed a series of problenmedis, foremost in the area
of practical application of alternatives to custody and conditionghém. It cannot be said
with certainty that removing these problems would result in fregeient use of alternatives.
However if one of the aims of the institution of replacing custodgriminal proceedings is
to achieve a situation when taking suspects into custody occuysotmly in absolutely
necessary cases and for a necessary length of time, teemeitessary for the conditions of
using alternatives to be the best they can, and for them not to inm@egcal stumbling

blocks in their application.
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