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Summary

The effectiveness of legal instruments imbating organised crime and the ways by
which they can be improved are key political protdein crime and also form the subject of
criminological research.

Over the long term and in the present dagamised crime has represented a significant
risk for society and the assurance of citizenditsgand freedoms. The dangers that organised
crime represents are heightened by its transnatahr@giacter and its infiltration of countries’
political, economic, administrative and ruling stiures.

The culmination of efforts taken to improvee tbffectiveness of measures against this
dangerous form of crime on an international scads been the adoption of the UN
Convention against International Organised Crinmpiaved by the UN General Assembly
15 November 2000) and the related protocols. TheclERepublic signed the Convention but
has yet to ratify it.

In 2009 at its 18th International Congresdstanbul, the International Association for
Criminal Law (Association Internationale de DroiérRal — AIDP) emphasised that the
criminal law reaction to international crime andet forms of serious crime must be the
preserve purely of criminal justice bodies and thatother administrative measures may be
permitted in this area which would replace theipestsystem. Every digression from the
principles of due criminal procedure in prosecutimganised crime, particularly as concerns
the use of special operational measures, musteetpeprinciple of adequacy. Even in cases
of public safety it is necessary to proceed byllpgacess in a manner respecting the rule of
law. No charge or imprisonment may be founded amgmous testimony or an illegal use of

special operational measures. Persons suspectedvalivement in the activities of an

! The study derives from research conducted byl@®P, which concentrated on the legal regulation of
operationally appropriate measures and the comditad their use under Section 158 b-f of the crahitode
(Act No. 141/1961 Coll. as amended), with specagdard to the institute of using an agent according
Section 158e of the criminal code. Due to the theme focus of the research task cooperation witlcgo
bodies was essential. The aim of the research evasdertain the effectiveness of the stated legasores
and to indicate the possibilities by which theipbgation can be made more effective.



organised criminal group who decide to cooperatéh udicial bodies cannot receive
immunity from prosecution but only a milder sentenc

Inpre-trial proceedings for investigatiomsto organised crime the fundamental human
rights of the suspected and prosecuted persons Imeustspected. The involvement of the
intelligence services, electronic monitoring, icegtion and similar measures which violate
rights to privacy and infringe other human andlaiights should always be under the control
of judiciary bodies. The term “fair trial” relatés all stages of criminal proceedings, not only
to proceedings before the court. When using sp@galational measures and investigative
techniques the principle of presumption of innoeeand the right not to testify must be
adhered to. The defendant’s rights should not bejugdiced. A so-calledproactive
investigation should be considered rather as ekawggt procedures taken by the police
bodies.

The European Convention on Human Rightthe core international document that
has a direct influence on the legal regulationuaihssensitive areas as the various activities of
police bodies in combating organised crime in theous signatory countries.

The Czech Republic declared that it stered itself bound by the European
Convention on Human Rights and its protocols (mefger the Convention) from 1 January
1993. On 30 June 1993 the Council of Europe’s Cdtemif Ministers adopted the decision
that the Czech Republic is regarded as a partyg@bnvention with effect from the said date
of 1 January 1993. The Convention explicitly statetain rights and freedoms that cannot be
derogated and which form an absolute border fasletyve, executive and judicial power in
each state that joined the Convention and accepats the essence of the rule of law. This
refers to the right to life (Article 2 of the Comteon), the right to respecting personal
integrity and human dignity (Article 3) and thernmiple of the rule of law and a prohibition
on the retroactivity of the criminal code (Articlg.

These rights and liberties may often fiected by the use of operational means and
devices and various special intelligence methodktaohniques in order to prevent, detect
and criminally prosecute organised crime. Even ftbm Convention’s perspective, a secret
agent acting according to Section 158e of the G@inCode of the Czech Republic, may find
that his involvement and actions lead him into lggaomplicated situations.

Guarantees of a fair criminal trial canthet forfeited for a person who himself has
violated human rights; it is therefore necessareject the argument that such person should
not make use of the Convention’s benefaction. Iy ina inferred that even in cases where

operationally appropriate measures are used tatdabtel prosecute organised crime and in



the activities of an agent planted in a criminalilpnment it is not acceptable to exceed the
guarantees of rights and freedoms stated in thevé&uion by referring to the criminal
behaviour of the persons monitored or the crimasglects of their personalities.

It is nevertheless clear that whered@tg serious forms of crime the police bodies
must in a democratic society also use secret method measures; in doing so, however,
there is a risk that civil rights and freedoms nhb@&yunjustifiably affected and it is therefore
necessary to safeguard effective judicial procedyreeducing this scope of pre-trial police
activities and ensuring that the relevant methauk @ocedures will be in line with acts laid
down by the criminal code. If this is the case tltles evidence ascertained by methods and
procedures supported by the criminal code can eé wsall stages of criminal proceedings.

In the Czech Republic certain police mes and procedures have been designated
together as operationally investigative measumesprporated in the criminal code by its
amendment No.265/2001 Coll. as amended, from ladgr002. Under Section 158b of the
criminal code operationally investigative measuwaes understood to mean a sham transfer,
monitoring of people and things, use of an agé&he use of an agent is thus an act in
criminal proceedingsThe criminal code (Section 158e) state the camdltifor using an
agent as follows(1) If criminal proceedings are initiated for a penularly serious crime,
for a crime committed on behalf of an organisedanerigroup, for the crime of receiving a
bribe (Section 331 of the criminal code), for thrame of corruption (Section 332 of the
criminal code), for the crime of indirect bribergéction 333 of the criminal code) or for
another intentional crime whose prosecution faltgler the declaration of an international
treaty which is binding for the Czech Republic,adige body, if this is a department of the
Czech Republic police force, is authorised to usagent.

The use of an undercover agent is authofigea High Court judge upon application by
the prosecuting attorney of the High Prosecutinprisey in the area in which the judge has
jurisdiction. The prosecuting attorney is authatige ask the police body for information
necessary to determine whether reasons exist t@amusgent and whether his activity is in
accordance with the law; in this respect the pdhody is authorised to submit a record of use
of the agent to the prosecuting attorney. If thespcuting attorney finds that the reasons for
using an agent have passed, he shall instructaleebody to dispense with the agent’s use
forthwith. This measure is clearly understandalleegards the due supervision of an agent’s
activity; on the other hand, however, it shouldobene in mind that an agent’s penetration of
the world of organised crime and his efforts toadibttrust and knowledge in this area

essential to develop operationally appropriatevagtmay be an extremely long-term affair.



Only a member of the Czech Police may acaraagent. The agent’'s tasks may not be
conducted by another person, not even if that peisa civilian employee of the Ministry of
the Interior, or a police officer who fulfils tasisthin the Ministry of the Interior, or a soldier
on active service authorised to fulfil the taskdhaf police. On the other hand, an agent may
be a member of a foreign security force.

When using an undercover agent it is necgdsaassign certain material, financial and
concealment measures for his activity. This applespecially to ensuring means of
communication, transport means, various actionsotceal the agent’s activities etc. When
concealing his identity the agent is authorisedreate a different personal identity and to
enter details of this alternative identity in infuation systems, to conduct financial
transactions for which special authorisation, pesioin or registration is required, and to
conceal his membership of the Czech Republic Pélaree.

In the provisions to Section 102a the anmhicode provides heightened protection to
conceal the true identity of an agent who is dubeaexamined as a witness before a court.
The examination of an agent as a witness shoulg balused as an extreme means of
evidence in cases where the facts required fodial decision cannot be proven by other
material or written proof, records from the usepérationally appropriate measures etc.

A number of specialist articles have bpehlished on the theme of police provocation.
The prohibition on provocation should be understasé prohibition on the behaviour by an
agent that would cause someone else to decidenmnitoa crime. The specialist opinion
prevails that police provocation is at odds with grinciples of the rule of law and is a sign
of disrespect for the rights and freedoms of thesqe and citizen. The impermissibility of
police provocation also concerns the judiciarytipatarly in reference to the decision by the
European Court of Human Rights and by the relatsistbn of the Constitutional Court of
the Czech Republic. In 1999, the Constitutional i€6or example stated (Senate judgement
l1I. US 597/1999) that part of the body of a crinmegeed of the whole succession of acts
which comprises a crime (e.g. provocation or itibia of a crime, its completion etc.)
constitute an impermissible violation of Article 38 the Charter of Basic Rights and
Freedoms and Article 7 paragraph 1 of the Convertio Human Rights and Fundamental
Freedoms (in other words the actions of the stalieg).

The use of an undercover agent as thaitartior provocateur of a crime is in a certain
sense permissible, for example in the USA. Thereomcerns police activities which
constitute the initiation of a crime for the purposf its subsequent detection and the

punishment of the culprit. Police operations oftlype are considered to be an effective



measure for suppressing criminal activity whiclsesret and is perpetrated with the consent
of the persons involved, such as drug crime, pedmdficking, disseminating child
pornography and other forms of crime corrupting af@r The crimes thus indicated take
place under police control, which makes it possitileobtain evidence for the criminal
prosecution of the persons involved in such criP@lice provocation is also considered a
measure to deter criminal activity because themiatieculprit cannot be certain that in any
given situation he or she is not falling into gotset by the police. On the other hand, police
operations which make it possible for a crime todoenmitted can violate the police’s
obligation to protect the rights of third parties.
In the Slovak Republic a certain @egof police provocation is permissible. Under
Slovak legal regulations, as laid down in SectiGno8 Act No. 300/2005 Z. z., the Criminal
Code, and in Section 10 paragraphs 19 and 21 a8ddtion 117 of Act No. 301/2005 Z. z.,
Criminal Order, an agent’'s actions must be propodtie to the illegality committed and
which the agent undertakes to detect, ascertaipr@are. The agent shall not initiate the
commission of a crime; however, this will not apglyhe case involves an act of corruption
by a public official or foreign public official anthe facts ascertained indicate that the
offender would have committed this crime even ifir@struction to use an agent had not been
made.
In the Czech Republic the introductadrthe so-calledanti-corruption agent” marks

a government bill on anti-corruption measures wiughsists of the intended amendments to
certain laws whose adoption should significantlieetf the legislative conditions to combat
corruption and serious crime related thereto. TiHeséeks to ensure that an agent should be
authorised to simulate interest in taking part eriene and that this should not be considered
police provocation. This is conditional upon thet$aidentified in the relevant case indicating
that the person would commit the crime of corruptiomself (i.e. even without the agent’s
participation). Such action by the agent shallinoite a person to commit a crime. The law
as it stands does not expressly contain these tomsliand practice has identified the need
for the law to clearly enshrine the boundaries lwciv police officers can act proactively in
these situations. Police activities must howevanarily concentrate on documenting crimes,
supplying evidence and preventing the consequences.

Stipulating a certain degree of immuritym prosecution and defining its limits and
conditions is undoubtedly an essential legal praistig for the successful activities of a
secret agent working against organised crime. Tiwwledge of a certain immunity from

prosecution, even if strictly limited, is also assential psychological prerequisite for such



activity. An agent who moves in a criminal enviraemhand who conceals the actual purpose
of his activity must have a certain legal space padsonal freedom in deciding how to
resolve many unforeseeable situations which cohtédaten his personal safety and the
fulfilment of his professional missions.

Under Section 361 paragraphs 1, 2 of the Cam®ode a member of the Czech
Police Force shall not be culpable of the crimgaticipating in an organised criminal group
or supporting an organised criminal group if he natted such crime in order to detect the
perpetrator of a crime committed to benefit an orged criminal group (Section 363
paragraph 1 of the Criminal Code).

Another exemption from criminal responstiilis afforded to a police officer who
performs the tasks of an undercover agent, Se@@@paragraph 2 of the Criminal Code,
which comprehensively states in all 42 various esnfor which the agent will not be
prosecuted on condition that he committed one @fntientioned crimes in order to detect the
perpetrator of a crime committed to benefit an pigged criminal group. This exemption will
not be accorded if the agent founded or enginer@drganised criminal group or organised
group.

According to the practical experiencepofice bodies the legal regulation covering an
agent’s immunity from prosecution remains a curiamd unresolved problem. The extent of
an agent’s immunity from prosecution would evidegrtté better to solve not by a full list of
crimes stated in Section 363 paragraphs 1, 2 ofCthminal Code but by expanding the
circumstances excluding illegality which are statethe provisions of Sections 13, 14 and 15
of the Criminal Code.

In January 2010 the Czech Ministry of the&tior submitted a proposal for measures
which if implemented should increase the effectesmof the measures aimed at combating
corruption and organised crime. These are:

» introducing the institute of “crown witness”,

* amending the institute of “using an undercover dgen

» amending the conditions for using telecommunicaioerceptions,

» amending the conditions of confidentiality accoglto tax rules.

The research requested that the nationphrtteents of the Criminal Police and
Investigation Service (hereinafter SKVP) collea thpinions of experts — police officers who

are involved in combating organised crime on theemt legal regulation of the institute



governing the use of an agent and on the pragimssgibilities of improving the effectiveness
of this institute.

The following departments were addressied:SKPV Special Operations Department
(hereinafter the US), which is empowered as the sole police body wita legal and
organisational safeguarding of the institute ohgsan agent; the SKPV Department for the
Detection of an Organised Crime (hereinafter theQZ) and the SKPV National Anti-Drug
Headquarters (hereinafter the NPC). These are dieepbodies that have most frequent
recourse to the use of an agent in detecting amdmy serious criminal activity.

To these departments was distributed taofigjuestions covering the main problems
concerning the practical use of the institute ohgsn agent; the list was accompanied by a
request that questionnaires and controlled intersiee used with police officers employed in
the stated departments in order to collect and sanmm their expert opinions and findings
with regard to the use of an agent in operatiooaviéies.

Even though for understandable reasons tiny slid not address the effectiveness of the
real use of an agent in concrete criminal casebeifrequency or character of the cases in
which the use of an agent was applied, the infaonaproceeding from the experts
guestioned makes it possible to conclude thatgeataas an often irreplaceable operationally
appropriate and procedurally useful instrumentukhde used more often when combating
serious crimes. The existing legal arrangementefirstitute for the use of an agent (or other
operationally investigative instruments) is of datigely high quality, and is considered in

principle to be satisfactory from the perspectitzéhe police’s executive departments.
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