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Summary

1. The Institute for Criminology and Social Prevention, as aetluady analytical and
research centre, performed the research “penal policy anthplementation in criminal
justice”, the results of which form the content of this study.

The research was conducted by means of partial research(paskss, analyses and
studies) on selected topics representing a broad spectrum of the penal poliopngues

The research was performed using the appropriate methods, namelpatlysis of
documents, a questionnaire survey, a public opinion pollingssnkey, the analysis of
statistical data and interviews with experts. A studyhefrelevant specialist literature helped
in completing the individual tasks.

The research goal was to determine the relevant main chrestacseof penal policy in
the Czech Republic from 1990 to 2005 regarding the creation and impléorerdh the
fundamental penal policy measures in the selected areas and thmstamitiag of factors
influencing the creation and implementation of penal policy in the relevant period.

The research schedule meant that some documents published in 2008swvere a
analysed; documents from a later period could only be considered in isolated cases.

In its penal policy every state declares primarily thel lef protection for basic human
and civil rights and freedoms that it is willing and able t@gaérd in reality. A state’s penal
policy is chiefly specified in its procedural and substantiveioal legislation, and in the
system and organisation of the authorities and institutions thaargaea the application of
penal law in the practical activity of these subjects.

2. The research proceeded from the definition that “penal policyadsop a general
policy, formulates the aims and means of the societal controtime through penal law”.
The following principal elements defining penal policy were identified:

* the connection with general policy,

* the focus on crime and other sopathological phenomena,

* the connection with criminal legislation and the criminal justice system,
using the instruments of penal law.

In the Czech Republic, as a democratic state, legislative do@die periodically
elected, thereby establishing their legitimacy and genesglonsibility for formulating penal
policy. The legitimacy of executive bodies is provided (as waelby their acting under the
law and with powers defined by the law) by the fact that thetivity is subject to scrutiny
and is transparent.

In a democratic state the role of other entities in formulagagal policy is also
considered to be legitimate as long as their activity istaobated by expert (or moral,
religious etc.) authority. These can include a variety ofgmrernment organisations and
individuals. In the conditions that currently apply in the Czech Repubkcnfluence of
NGOs (norgovernment organisations) on penal policy is by no means negligihig.is
evidently because NGOs have focused on various aspects of thetipnotd human rights
and freedoms and have been able to support their operations also by olftaidmdrom



abroad, which is where they drew a degree of inspiration for #detivity. They thus
gradually succeeded in overcoming the scepticism of state aighocibncerning their
activities and the operations of NGOs began to be perceived asgamcopart of civil
society. Their contribution in formulating penal policy can geheta seen in the fact that
they often provide an unconventional perspective on phenomena harmful ety steir
causes and the possibility of prevention; they also frequently gosdéesnation and data on
the occurrence of these phenomena which are difficult for exedubiges to access (e.qg.
data on domestic violence, human trafficking etc.).

A separate category comprises the press, television, the radithandhedia affecting
a broad range of people and often decisively influencing public opinitreistate. And the
pressure of public opinion, e.g. the increase in repressive moods etysthee to the fear of
crime may significantly affect legislators in approving $afive principles and concepts in
the penal law area. It obviously is not possible to rule out theHatintense media coverage
of criminal cases might directly or indirectly influence ttexisionmaking of the court. Even
if judges are bound by the law in their decisioaking, their assessment of the evidence
submitted, the person of the offender and related circumstancsstsetine way or another,
their moral outlook, their worldiew, their character and other personality traits, which also
creates potential space for the media to influence their decrsaéing.

As a masscale social phenomenon, crime undoubtedly has major political poiantial
the way that political parties incorporate the following in thgmgrams: the question of its
restriction and control, police activity and the effectiveneshefjudicial system in tackling
crime and dealing with offenders, and ideas on the suitability smfivieg conceptual and
current problems in this area. Formulating a penal policy thognbes a subject of political
rivalry.

An important component of penal policy is the evaluation of its efeess. The
criteria for effectiveness, however, are not unequivocal as a vadety of factors are
relevant in the etiology of crime. Apart from the common indicabbrsffectiveness, such as
the rise and fall of crime (determining the dynamics anatiire of crime), one should also
consider the incidence of recidivism (effectiveness in treatrof offenders), costs incurred
in fighting crime (budgetary costs for the police and judicidoy, the prison system, for
compensating victims etc.), and take into account the degree gitawwoe by the public of
specific penal policy measures. According to the recent popiigsion polls in the Czech
Republic, of the 1004 respondents who were asked if they thought thatdreinformed of
measures implemented in the CR to restrict crime, only 6.2% eedwieat they definitely
were, 22.9% answered that they were partly informed, 39.1% saidhenatdidn’'t have
enough information, and 25.6% said they definitely lacked information osuresato restrict
crime (6.3% said they didn’t know or were unable to form an opinion on trstiople The
results indicate that citizens of the CR are not sufficiemilgre of the measures implemented
to counter crime in our society, which may have a considerablieente on whether they
accept the state’s penal policy, on their relations with the paiceé with criminal justice
generally. What people know about penal policy, and how they assesshefn&now, is
also determined by the level of their legal awareness.

3. The empirical examination of penal policy focused especially on the folloveiag: ar
the identification of the chief sources of penal policy and their content,
the mechanism for formulating penal policy,
the identification of a constant in penal policy,
the content, form and effectiveness of current penal policy measures.

Each of these areas has its specific features to which thee @dmal application of
research methods had to be adapted. The core methodological appyoechr analysis of



the contents of selected documents from the field of penal law, andtiegisgletivity relating
to the control and prevention of crime.

The following brief comments can be made on the individual areas:

Identifying the main sources of penal policy did not present ableprs for the
research. At the most general level, the policy is clearlgdas the Constitution, the Charter
of Fundamental Rights and Freedoms, applicable laws and other norraetsveand the
measures of executive bodies that relate to them. These measuedly take the form of
various conceptual, planning and organisational documents, which are pf@ved by a
Government resolution requiring individual members of government and léacksntral
administrative authorities to perform specific tasks to impleinpenal policy plans (e.g. Czech
Government Resolution No. 125 of 17 February 1999 approved the Government program for
the fight against corruption, Government Resolution No. 1044 of 23 October 20G8difita
Concept of the fight against organised crime, which was adoptdt lfydvernment based on a
program declaration in 1996 etc.). These fundamental measures take variousudomas the
National Plans for the fight against the commercial sexualeabbtihildren, the Security
Strategy of the Czech Republic, the Plan for the development giriden system in the CR,
the Plan for the fight against crime perpetrated in the enveatyr®rinciples for the reform of
the judiciary, Plan for the stabilisation of the judiciary etc.

These documents also include analytical materials of law enfiertebodies, such as Reports
on the situation pertaining to public order and internal security (dpnpiepared by the
Ministry of the Interior from documents provided by other central d®)dianalytical materials
of the Supreme State Prosecutor’s Office, the Supreme Court etc.

Important sources for penal policy are obviously contained in thaotec general
courts of all levels and the judgements of the ConstitutionaltCitwgir significance derives
not only from their practical application but also in how they influgndaic attitudes to the
law and the rule of law.

An analysis of the content of the said sources produced informagipecdit topics of
penal policy, on the level of understanding of the etiology and phemaogy of the
phenomena which individual penal policy measures are designed to suppeeasalysis of
their contents also provided information on the effectiveness of these measures.

The research also contained an analysis of the key penal polieyedds from the
following areas:

* Prison system
» Reform of the justice system
» The security situation
» Organised crime
* Drugrelated crime
 Corruption
» Extremism
* lllegal migration
* Integration of foreigners
* Human trafficking and the commercial sexual abuse of children
» Environmental protection
* Prevention of crime
The analysis of the above subjects generally adhered to tharfglimwcedure: the
characteristics of the topic (its history in the context of ppakcy), the characteristics of the
analysed documents, a description of the main penal policy problerttsefoelevant topic
(description of strategies and objectives), a partial summafiudnce of the analysed



documents on practical penal policy, potential consequences of this polibg relevant
topic area etc.).

A major constituent of penal policy in the Czech Republic compatespts at the
reform of the justice system. Problems involving the organisationeaedution of the
judiciary are unquestionably rooted in the totalitarian era, altheagte shortcomings were
compounded (or reappeared) after 1990. The transition to a market ecotimny,
democratisation of political and public life, the guaranteeing af dghts and freedoms,
admission into the Council of Europe, preparations for accession tBlUheccession to
important international conventions and treaties and many otherdactated the need for
the often hasty adoption of new legal norms, which the judicidesy$as had trouble in
enforcing in judicial decisions. To this was added the complex anchgiedr dealing with
various restitution claims and the elimination and remedy of veroingrehabilitation
proceedings. In terms of personnel, organisation and material promgsidheé justice system
was unprepared for this situation. A quantitative solution (a big&ser in judicial posts, a
large rise in the budget funds set aside for the justicersystas not sufficiently effective.
The reform of the justice system was therefore generally considebedeissential.

Every state’s penal policy is also clearly enforced inirmainprocedure. This concerns
an act that was perpetrated in the past beyond the direct kiyandéthe bodies that conduct
criminal procedure. These bodies thus have to reconstruct the redevémtough the process
of evidence substantiation. An important aspect of this process isotistant conflict
between two opposing requirements — for the effective approach a@nforcement bodies
and for the protection of the rights and freedoms of the person. Thesomabée limitation of
rights and freedoms of individuals in favour of law enforcement bodievery easily lead to
a grave distortion of the results of evidence, weaken the public contsoicbfbodies and
paradoxically may be detrimental to society’s sense of security aubfre

Penal policy is, among other things, the search for a comprbetiseen both
aforementioned requirements. The actual relation between theseetwoements, also
manifested in the relevant judicial practice, is thereforargportant indicator of the state’s
penal policy. Historical developments may reveal a certain digsam how the relation
between these partly conflicting values is resolved. Their trisnd@ is a highly complex
problem of penal policy and legislation, but also of police and judicial practice.

Under Article 41 of the Constitution of the Czech Republic (Act No. 1/1993 Coll.) the
official legislative initiatives, or draft bills, are subtei to the Chamber of Deputies. These
official legislative initiatives appertain to Members of IRanent, groups of MPs, the Senate,
the Government or the Council of a territorial sgdverning unit. A lot depends on the
substance of such legislative initiatives, their principles, conentalso on the professional
and formal quality. Legislative proposals and initiatives should abdvadebuately and
flexibly respond to the needs of society with regard to crime @lohtrt also be carefully
drafted, based on expert knowledge and practical experience. Thednpntg should also
consider the stability of the legal order and respect the syamtenbasic principles on which
penal law is based. A clearly defined and conceived penal policydshmdte and provide
such a background to legislation.

The conducted research demonstrated that in the monitored period aft&ial
separate legislative proposals were submitted which were imtesidectly to amend the
Criminal Code. Of these, 15 were Government proposals, 35 came fRevail 3 from the
Senate. There were 24 proposals for an amendment to the Criminal Procedure Codxdy of whi
15 were Government proposals and 9 from MPs. There were no Senate proposals.

The following figures describe the success of legislative prégpasaording to their
proponents: of the 15 Government proposals to amend the Criminal Code, l&dweted,



of the 35 proposals from MPs, 13 were adopted and one Senate proposgéthsit,

therefore, 24 draft bills were approved which directly amended thair@ali Code. The
Criminal Procedure Code was amended by 16 direct amendments, of ##haoncerned a
Government proposal and 3 a proposal by MPs (it should be pointed otitetigiures for

draft bills are approximate as full overviews are not available).

As is evident from the above comparison, the success rate of prdpodaRs is
below 50%, or is only around one third. From this it is possible to ih&drthe power to
influence penal policy through legislative initiatives lies mostty the hands of the
Government of the CR. Government proposals are generally more comgivehand put
forward more widaanging changes. The applicable penal codices in the Czech Repebli
the Criminal Code and Criminal Procedure Code, were amended maas/ftom November
1989 to 2006 and underwent extensive changes. These consisted not onlialothamges
responding mostly to current needs and requirements, but primarilgpfoipdly conceptual
changes. These concerned provisions of substantive and procedural peraicta as
alternative sentencing, probation, diversion, criminal conspiracy, Eur@esst warrant and
others. Many new bodies of crimes were created, and a host ofchajgges in the Criminal
Procedure Code were effected. All these changes are indicdtive state’s penal policy
during this complex historical period.

Together with amendments to the existing Criminal Code and Qainfrocedure
Code, work also proceeded on preparing new criminal codices, imghpléce the Criminal
Code. However, this has proved to be a task of immense complexityneliheodification
should summarise and set the seal on the hitherto attempts ton réfadamentally
substantive criminal law and criminal procedure and createhén Gzech Republic a
functioning, and ultimately stable Criminal Code and Criminal Praee@ode which respect
all the basic principles of a democratic society.

In their programs political parties obviously try to respond tocedpguestions of
interest to the public. As the question of crime is in various vedwyays at the centre of
people’s attention, crime (and especially measures for its control andti@sjralso becomes
a political mattesui generis.

Penal policy always forms part of pegection campaigns and the programs of political
parties; sometimes even a whole strategy for winning votdrsilson radical slogans and
views on the fight against crime. The question of people’s secuhéy,reduction and
consistent prosecution of crime, the transparency and spegaiog judicial practice and
possible solutions are some of the main arguments that persuade voters. Some pregdosals ar
a greater or lesser degree controversial or populist and rggalgyear in various party
materials. Examples include the prevention of crime, lowehegage for criminal liability,
the idea of “three times and you're out”, the definitions of new esirfeuthanasia, human
cloning), sentencing for violent crime, repression of eelgted crime (zero tolerance for
dealers and middlemen, not distinguishing between “soft” and “hard”’sdaig.), the
reintroduction of the death penalty, the fight against corruption and ecomoimie and so
on. Politicians also place emphasis on integrating the viewseopublic, or at least their
reactions, in the development of penal policy. These views, howevgihenaot only quoted
but also manipulated.

4. The research into penal policy and its implementation inrthenal justice system was
conceived as a probe in a subject that, following the fall of the totalitariane@gthe Czech
Republic, has been dynamically structured and developed alongside tbangowf a
democratic state respecting the rule of law, changes tedgat drder and the creation of its
bodies and institutions.



This raises a number of essential questions on the character pénal policy in the
past period, its consistency, comprehensiveness, effectiveness,oadtanism by which it
is created, on the entities that conceive and implement penal policy etc.

We based the investigation into penal policy chiefly on a study yseplof
documents in which our society’s penal policy is expressed, as WrEsen materials
represent importarsburces of penal policy. The sources were selected to portray penal policy
in the most important sections of societal reality, which also affect itheat justice system.

It was obviously essential to define the actgicept of penal policy in order that the
gnoseological basis of our approach be clear. We inclined tow#ndsr@tical definition that
accentuates the connection (and contingency) of measures adopted to awhtrektrict
crime with the general policy. This approach made it possible tysengand better
understand) thenechanism for the creation of penal policy and the role of certain entities that
are involved in it.

Where individual analysed sources permitted, we also tried todréoerdevelopment
of penal policy and its transformations over time, or changes idliteetion of individual
penal policy measures.

The particular areas of penal policy that the research focusemte dealt with in
separate parts of the concluding report from the research angsawa with a stisummary
characterising the sources of penal policy in the given areahanfddus of the main penal
policy measures. Alternatively, they provide summaries of findings on the refaugatt.

From this broad picture it is possible, using our research, to @mgiefollowing in
particular:
* The penal policy of our state following the fall of the totaldarregime has, since the
beginning of the 1990s, started to focus on removing the ideological barriers tmdisnd
personal impediments that hindered the creation of a demostiaticbased on the rule of law
and the protection of the individual rights and freedoms of citizens.
» Penal policy was thus first characterised by a drive to reédrareas in which legislative
and executive bodies are active. It soon became clear, howevehetbatattempts at reform
in the area of penal policy cannot be achieved quickly and easiffpaachumber of reasons
it was only possible to proceed step by step with regard tocthétyaof police and judicial
bodies and in the area of criminal legislation. Certain fundampatal policy measures, in
particular the new codification of substantive and procedural crifamaand the essential
reform of the judiciary, have not yet been implemented in the required extent.
» On the other hand, the fact obviously can not be ignored that the paktimg has made
it possible to review some initial ideas and that individual penalypwoigasures have become
gradually more profound and perhaps also more effective, e.g. asrodene control (i.e.
repression and prevention), the protection of people’s rights and free@ocluding the
protection of their life, health and property), the activity of polgtate prosecutor’s offices,
the courts and the prison system.
» There has also been a gradual refinement of the formal aspettthe content of
materials in which penal policy measures were conceived. An sasaby the selected
documents (sources of penal policy) that we looked at as part oésearch shows that the
proposed penal policy measures are mostly professionallygreelnded (they frequently
derive from criminological research, or call for or proposehstesearch), systemically
consistent, feasible and their enforcement is verifiable. Theipknpenal policy documents
are approved at Government level and discussed in the relevargnfeatiary or other
representative bodies.
» The Czech Republic’s penal policy is characterised by the bigkl bf participation by
NGOs in its creation and control. Czech NGOs, often following on ftloenactivity of
international organisations operating on the basis of a variety of foomdasources, have



gradually obtained the necessary professional authority. Tieeplde to provide valuable
information on the phenomenology and occurrence of various phenomena and submi
meaningful proposals for penal policy measures. They also represehtcane corrective in
respect of the activity of state bodies, e.g. as concerns the protection of ghtean r

*  Even though it is undoubtedly a common phenomenon that penal policy in alieountr
is subordinate to general political interests and objectivesagtioen applies that “crime is a
political issue”), in the Czech Republic this subordination is paatibumarked. The causes
are apparent in the very nature of our political life where, inrttegest of individual political
parties and groupings, problems are put forward and solutions proctoedly in order to
bring about the electoral success of the relevant politicalyeiiit a large degree, this also
applies for the solution of penal policy problems. Penal policy in ouetyois a major field
of political rivalry; this obviously brings with it no little risk of populism.

. A serious problem is posed by a certain discontinuity in some funddrpentd policy
measures caused by personnel changes in key positions of state dsodie®sult of the
success or failure of political parties in elections to Bemdint. This often brings not only
changes in material priorities but also delays due to the twe@dogressively familiarise
oneself with a new area of issues.

. The initiative of members of legislative bodies plays an impogarttin forming penal
policy. The results of individual legislative activities on thet pMPs are not unequivocal,
however. Their motivation sometimes arises solely from individxaéence with crime or
criminal justice, or from populist attempts to react quickly pec#fic cases upsetting the
public, and the proposals are therefore often rejected by the Goveramenisystematic.
Legislators thus have far more influence in forming penal polden debating the
Government’s bills in individual committees or on the floor of theralter of Deputies. The
opinions of MPs on Government proposals are often based not only onaimgdrpert)
arguments but also derive from political support or otherwise from dpposiandpoints to
the proponents of legislative proposals. It would be welcome if &tyisl bodies showed
greater propriety and solidarity in considering and approving fuedth penal policy
measures, for example in the interest of the effectivdatsir of crime, improvements to the
work of the police and judicial bodies etc.

. It should be stated that the degree to which citizens are infoatmeut penal policy in
our society is at a low level and that for a long time thesel®®n a discrepancy between
penal policy practice and the expectations of citizens.

. The media’s influence in shaping public opinion on penal policy measusgmificant.
The public’'s perception of the issue of crime and the activitieseopolice and the criminal
justice system is fundamentally influenced by information li@r public presented through
the media. The press, radio and especially television through thentatese of news
sometimes engender pressure on the part of public opinion which cantaéfecourse and
result of criminal procedure.

. The Czech Republic cannot be censured for failing in its penal pwlicgspect the
undertakings and requirements that stem from the internatie@dies and conventions by
which it is bound as a signatory state (another matter is obvitdusljact that the Czech
Republic, following the ceremonial signing of some treaties psbicrated in their
ratification). The fact that these international actsrespected is apparent in the dealing with
specific legislative problems connected, for example, with gibeea of human rights and
freedoms in the procedural regulation of evidence in criminal dtwegor in the amendment
to concrete provisions of the Criminal Code.

. A comparison of the development of criminal law in the Czech Repabtl the Slovak
Republic confirms the thesis on the connection between penal polecyioad sense and
general policy. Although the same legal system has existedth states for decades, it has



only taken a few years for fundamental differences to appear snatea. For a deeper
understanding of the penal policy of each society it is therefdvesable to also look at the
sociological characteristics of the relevant community.

. The respect for and guaranteeing of basic human rights and freestwukl be
considered a constant of the penal policy of the Czech Republicdesnacratic state
respecting the rule of law.

In summing up it is possible to add as a concluding note that penal policy in the Czech
Republic sometimes does not concur with the findings of criminology on the phenomenology,
etiology and prevention of crime.

Translated by: Marvel s.r.o.



