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Summary

Procedural criminal law underwent a major change through the adagftiAct No.
265/1001 Coll., which came into effect as of 1 January 2002. This amendnttemiGominal
Procedure Code (hereinafter in the text also the “large amenmes adopted at a time of
ongoing recodification of Czech criminal law. The large amendecame the initial stage
of an entirely new Criminal Procedure Code and, in addition to its fuerdahpurpose- the
immediate improvement in criminal procedure — its application alidésfthe role of testing
the effectiveness of the changes that it brought about, i.e. it€timpacriminal procedure.
These facts were the instigation for the research taskat@oulor 2004- 2007: “The impact
of selected provisions from the large amendment to the Crimingie&ure Code on the
course of criminal procedure.” With regard to the state of work onn#ve Code, the
information and findings from the research task should, among other thisgst &
evaluating the large amendment for purposes of recodification.

The research task was conducted in the form of four relativelypémdient research
themes, while obviously taking into account their mutual iré&atedness. The following
particular research themes were stipulated:

1. Summary procedure

2. Change in the position and role of the public prosecutor in criminal procedure
3. Changes in the area of custodial procedure

4. Enforcing changes in appellate procedure.

The subject matter of the research was generally the tegalation of selected
provisions introduced by the large amendment to the Criminal Proc€dule its practical
application and the effects on the course of criminal procedure. The aim ofe¢hecrewas to
provide more comprehensive knowledge and evaluation of the impact dédeteanges that
the large amendment to the Criminal Procedure Code brought, on the obumsminal
procedure, and with regard to the intended purpose of these changes landgard to
findings and requirements from practice

The following methods and techniques were used to perform the research task:

» analysis of professional literature

» analysis of legislation, including available case law

* analysis of available statistical data from the judicidisttes of the Czech Ministry
of Justice and Czech Prison Service

* analysis of court files

e uestionnaire survey among judges, public prosecutors and police officers

« analysis of relevant official documents.



Summary procedure

One of the most important changes introduced to the Criminal Proc€dule by
amendment No. 265/2001 Coll., is the creation of two types etrijptgoroceedings from the
hitherto uniformly conceived psial stage of criminal proceedings, depending on the type of
danger of the crime committed. In addition to the investigation dairkaown of, it is also
possible to conduct summary greal proceedings for certain types of offence. However, in
order for the change in this area to have a really effeathgact on specific criminal
proceedings, it is not exhausted with the end of theraeproceedings but continues in the
stage before the court, where a simplified hearing before ghesjudge follows on from
summary prerial proceedings.

The research results make it possible to state generallguhanary procedure as a
new type of criminal procedure for the least serious anddtigtand legally simple criminal
cases was shown to have worked, with law enforcement bodies bedamifhigr with the
process, while the rights of persons involved in the summary proceckirepbeld and
safeguarded at the standard level.

With regard to the objectives for introducing summary procedureanesay that the
aims of the amendment’s authors have been largely fulfilled istdggee of summary pteial
proceedings, which actually make it possible in petty casess®tpa perpetrator on to the
court quickly and in a relatively informal manner. The simplifmatand acceleration of the
judicial phase of proceedings has not been so successful as yhy, lobeause it was not
possible to strip the simplified procedure before a court ofgéreral shortcomings of
judicial procedure in the Czech Republic; nevertheless, evendnatea the amendment
brought positive and effective elements. With regard to conditionghirwork of law
enforcement bodies the introduction of summary procedure brought podiavges and
these bodies quickly and effectively adopted the new process, even thotegbndés
obviously exist in what the changes in summary procedure meémefactivity of the police
body, public prosecutor and the court. No information was obtained suggistiribe right
of the accused (suspect) to a defence would be significantlictedtm summary procedure
compared to the standard type of criminal procedure.

Statistical dataeveal that during the monitored period (2002 — 2006) the number of

people whose case was heard in summary procedure, as Weirashare in the total number

of persons against whom criminal proceedings were brought, incréas¥06, the cases of
more than a quarter of all persons against whom criminal progmediare brought were
dealt with in summary procedure. The range of crimes which ak @é&h in summary
procedure most frequently corresponds to the statutory defined condirdresafing cases in
this manner. These therefore concern petty cases of the aintlesft pursuant to Section
247 of the Criminal Code, obstructing the enforcement of anialffitecision pursuant to
Section 171 of the Criminal Code and, since 2006, also driving a motorevefitblout a
driving licence pursuant to Section 180d of the Criminal Code.

The composition of persons convicted in summary procedure is simitae toverall
population of convicted persons in the Czech Republic, albeit with aesnpatiportion of
juveniles since 2004 in particular (which could be partly due to pipécation of Act No.
218/2003 Coll.). As concerns the sentences imposed in summary procedureptraqgor of
unconditional prison sentences roughly corresponds to the proportion forntkeetygze of
sentence among all sentences imposed generally in the CzeuhbliBe although



unconditional sentences in summary procedure are substantially gappsyx. 70% up to 6
months of imprisonment, approx. 95% up to 1 year of imprisonment). Sentehces
community service and expulsion form a higher proportion compared withoveemll
sentencing structure, although the proportion of suspended prison sentermesently
lower.

The average duration of summary mal proceedings compared to the average
duration of prerial proceedings is markedly shorter, particularly in proceedat a police
body. The average duration of simplified proceedings before a court is appeyihet that
of proceedings before a court. The further reduction in the lengshmpilified proceedings
before a court is impeded chiefly by typical abuses of Czechighgioceedings — problems
in ensuring the presence of persons at the trial, problems in serving summons anchtdocume

The leqislationfor summary procedure has generally proved successful, without
serious shortcomings. The simpler legislation for the courpeookedings reflects the nature
of the cases that are to be heard in summary procedure. ceonmeents or suggestions for
legislation on summary procedure which emerged from its analysiem the specification
of the grounds for holding summary greal proceedings in stating the relevant provision of
the Criminal Procedure Code, the specification of the -timig for the conclusion of
summary prérial proceedings, conditions for the conditional deferral of a patifor
sentencing, timdéimits for preparing for a trial, and waiving the right to lodgstatement of
opposition against a penal order.

An analysis of court filesevealed that law enforcement bodies quickly recognised the
benefits of this type of procedure and learnt to apply the newldégn effectively. In the
sample of files examined, only those cases occurred which loy rthtire were really
appropriate to be heard in summary procedure, and in general thosetenperpetrator of a
minor crime was caught in the act. No shortcomings were found icottygeration of police
bodies and public prosecutors. The result was generally highly esateel prerial
proceedings which, nevertheless, also provided sufficient source doctiorefda the due
conduct of simplified proceedings before a court. The overall spegodedings benefited
if the motion for sentencing was delivered to the court with thpestisSingle judges often
availed themselves of the possibility to issue a penal order. &lagvely low sentences
imposed in summary procedure were evidently the reason for more accused gedraonsg
from, or often waiving entirely their right to lodge a statenwdrdpposition against the penal
order. Such cases also did not experience delays resulting framngtecessful delivery of
judgements to the accused.

With regard to safeguarding the right to a defence, the caseisored show the same
level of safeguards as that in standard criminal procedureangested particularly in the
fulfilment of the court’s duty to instruct and the observance olutstat provisions on
compulsory defence, or ensuring an interpreter. The monitored filgsotlishow grounds for
concern that some perpetrators might have their rights curthgeduse they did not
sufficiently comprehend the principle of summary procedure, thenexf their rights in
relation thereto, or the consequences of certain procedural acts dézlgration on
uncontested facts).

The expert questionnaire survegnducted among police officers, public prosecutors
and judges revealed that the introduction of summary procedure ialijeperceived as a




positive change, particularly due to the simplification, accetaratind reduction of the
formal aspects of procedure. There is also general agred¢na¢rihe stated positive aspects
are chiefly manifested in the pteal proceedings phase, whereas in simplified proceedings
before a court general problems of judicial procedure occur (ensbergyesence of persons
at the trial, service of summons), mainly if the arrestegestisis not delivered to the court
together with the sentencing motion.

Those employees of law enforcement bodies contacted generapiyessed
satisfaction with the legislation for summary procedure and pekitassessed the level of
cooperation in implementing it. They especially appreciated thebpldggio read at the trial,
with the approval of the parties concerned, also the officiardsdrom prerial proceedings
as evidence. They considered the degree to which the accusedec{®)gight to a defence
was safeguarded to be essentially the same as in a stapdardftprocedure. A major
impediment to the more effective use of summary procedure wastektin the lack of a
system that would ensure quick, -tggdate and complete information on proceedings
conducted against the perpetrator at other bodies (police, public prosecutors, courts).

Based on the results of the survey we offer, as a conclusion fpatthisf the report,
the following summary of comments and suggestions that we have dit@ntioa to in the
preceding chapters, and which in our view could contribute towards the effective
implementation of the aims that underlay the incorporation of the pyoveen summary
procedure in the Criminal Procedure Code:

* in our opinion, a police body should, in its records on the commencemects dba
summary prdrial proceedings, or in records on notification of suspicion, always
specify the conditions for conducting this type of proceedingsdaiyngtthe complete
relevant provision of the Criminal Procedure Code so that it is epparhether it
found that the condition for this procedure had been met as statedion36@a (1)a
of the Criminal Procedure Code or in Section 179a (1)b of the CrirRiradedure
Code, or both;

 we recommend to consider stipulating that the {iimé for the conclusion of the
summary prdrial proceedings (Section 179b (4) should only commence at the
beginning of the summary ptaal proceedings, not on the date that a criminal
complaint or other suggestion for criminal prosecution is received,;

« we recommend that the condition for compensation of damage in theotase
conditional deferral of a sentencing proposal (Section 179g (1)b) be atedidry
expanding it to include cases where the suspect concludes an agrefmn
compensation for damage with the injured party or takes other negcessar
compensation measures, as is the case in the conditional discootinumiti
prosecution (Section 307 (1)b);

* we recommend considering the introduction of a shorter-lirme than the general
five-day timelimit (e.g. three days) to prepare for a trial, if theshield in simplified
proceedings before a court;

* we recommend considering a change in the legislation on the pogddniaive the
right to lodge a statement of opposition (Section 3149 (1), last septsa that if a
penal order is issued in simplified proceedings following questionirtheoficcused
pursuant to Section 314 (2) of the Criminal Procedure Code in his predbace
accused may waive his/her right to lodge a statement of oppositemtiylion the spot
(as is the case in the right to waive an appeal following théardéion of a
judgement), not until after the penal order is delivered;



* we recommend to consider introducing the possibility, under stipulatetitions in a
trial as part of simplified proceedings, of reading the officezord only with the
consent of the public prosecutor, if the accused, who has been duly sumfatséal,
appear at the trial, and to institute this in the same wahea<riminal Procedure
Code allows in the case of reading the protocol on witness testim Section 211
1);

 we recommend considering the possibility of expanding the applicationtheof
provision on uncontested facts beyond the area of summary proceedings;

« we recommend considering the possibility that the law enforcernedies in
summary prérial proceedings compulsorily ascertain the suspect’s opinion on the
possible imposition of a sentence or measure for whose impositionusipecss
opinion is important (at present, the sentence of community service);

* we recommend the adoption of legislative or other measures sawhahforcement
bodies in prdrial proceedings proceed, as far as possible (obviously howevemnonly
cases where appropriate) so that the arrested suspect can bediadigetieer with the
motion for sentencing to the court (Section 179e, the sentence predbdéing
semicolon);

* we recommend the adoption of legislative and organisational techmeaadures so
that law enforcement bodies havelore access to current and complete information
on the state of proceedings against concrete persons, e.g. in thef farmgister of
issued (albeit as not yet final) judgements, by means of linkiaglatabases of the
individual law enforcement bodies.

Change in the status and role of the public prosecutor in criminal procedure

One of the aims of the large amendment to the Criminal BuoeeCode was to
transfer powers and responsibility for firal proceedings to one person, who would to a
large extent coordinate the activity of all bodies involved inghasse of proceedings in order
to accelerate as far as possible and also to ensure tbiergffand correct settling of the
criminal case. This was the purpose of strengthening the posittbe piiblic prosecutor and
expanding the scope for his/her independent activity. The change sfaliegi was also
aimed at monitoring whether the public prosecutor, by means of the weficient
performance of supervision and new independent powers-mi@gireroceedings, received an
overview of the case that would enable him/her later to as cowrstief prosecution in a
more qualified manner. This procedure was intended to create thexquosttes to also
strengthen the public prosecutor’s role as counsel for the proseruigubsequent phase of
proceedings, i.e. in proceedings before a court. The adversarigctgraof criminal
proceedings was also meant to be strengthened, allowing thespgadi the counsel for the
prosecution and the counsel for the defence) to play a more important role.

The information obtained in performing this part of the researclcate that the
changes introduced by the large amendment to the Criminal Proceddechave influenced
public prosecutors more in pteal procedures, where a strengthening of the public
prosecutor’s position was registered as well as an improvemehe iability to influence,
where needed, the course of this part of the criminal proceeduegsdespite a greater work
load. Changes concerning the position and role of the public prosecpraceedings before
a court only partially fulfilled their clearly declared purpodeew they created room for the
more active and qualified representation of parties, although in doipgreaps too much
leeway was left to the parties to decide whether they will avail tHeessef this option.



The confrontation between the aims of the monitored changes andatteal
practical impact has led us to the following conclusions. Thaseumquestionably been a
relatively significant strengthening in the public prosecutor’stiposin pretrial proceedings,
and the conditions have been created for him to have a dominant posittos phase of
criminal procedure, including the possibility of greater oversight on thenaimase from the
very beginning. On the other hand, the effective and efficient peaftzenof supervision in
pretrial proceedings is prevented by the practical impactheflarge amendment, which
materially increase the scope of duties, as well as bin#tteequate personnel arrangements
of the administrative element of this activity for public proseqjtahich more often causes
the formal performance of supervision to see that legality ierebd as the public
prosecutor’'s most important activity in pmgal proceedings.

The public prosecutor’s preparedness fromtpet proceedings for acting as counsel
for the prosecution in a qualified manner in proceedings before a hasrtnot been
substantially increased since the large amendment. The publicyt@s$ position in pre
trial proceedings may have been significantly strengthenedlivwdtiould enable him/her to
familiarise him/herself more thoroughly with cases for purpo$estrial), but there has been
a significant transfer of the workload involved in criminal procegslito the stage of
proceedings before a court, as a result of which the scopacisf determined in piteial
proceedings, and documented in a form that can be used for evidengeneesdly markedly
declined, which actually weakens the public prosecutor’s position inhwhgcenters the
proceedings before a court (a certain exception can be found ieedings on crimes on
which the regional court holds proceedings in the first instance, whereform has not
changed markedly in comparison with the situation before the amendrRemtiding the
possibility to decide on settlement in gral proceedings had practically no effect on the
position of the public prosecutor or on criminal proceedings as a whdlagsaprocedure is
scarcely used, for the host of reasons described.

The statistical dataonitored reveal that the large amendment helped further reduce

the length of prdrial proceedings, both as concerns the length of the investigatid the

total length of prerial proceedings. However, immediately after the largeradment came

into effect there was a prolongation of the length of proceedingthe part of the public
prosecutor, which was then naturally reduced progressively in the fooyears. The
mentioned changes were from the beginning highly influenced by nineduction of
summary prdrial proceedings, although generally it is possible to say that law
enforcement bodies, including public prosecutors, overcame certdial idifficulties
associated with the practical application of changes that the large anmtmelimoeluced.

In respect of the application of the provision on settlement, although thas a
certain increase in the number of cases where this was ughd pwublic prosecutor in pre
trial proceedings, this increase was insignificant and in noasapaterial as it was expected
to be. The use of the conditional discontinuation of prosecution decliggdysknd in the
following years tended to fluctuate. This was caused on the oneblyathé introduction of
summary prerial proceedings and on the other hand by the ongoing complexity of the
provision on settlement, which clearly did not become ingrained in criff@ngbractice.

After the large amendment came into effect there wasduagrdall in the number of
cases returned annually by the court to the public prosecutordffitiomal investigation
(alongside a fall in the number of charged persons), although é&xse differences in
individual cases where according to the Criminal Procedure Coageacan be returned, and



developments were not identical for cases dealt with by distmet regional Public
Prosecutor’s Offices. The main reason appears to be the iomitat the range of grounds for
which a court can return a case to the public prosecutor for adtlitiovestigation;
nevertheless, the data ascertained also indicate that courts ligradisgoted to the new
legislation.

Despite the opposite trend in the number of persons against whom a wleage
brought, the number of persons acquitted of charges rose relativaiylysiadter the
introduction of the large amendment. It is possible to assumehthathbinge in legislation
was of major importance in transferring the emphasis to tlye sithproceedings before a
court and limiting the extent and application of the facts asweedaduring prédrial
proceedings. However, certain indications have also appeared iofpgédect evaluation of
the fulfilment of conditions for bringing a charge by public prosecutors.

The analysis of the legislatidound that the large amendment, by changing the scope
and method of performing supervision and by transferring powers, heledjiteen the
public prosecutor’s position in pteal proceedings and created the conditions by which to
obtain quicker and larger oversight in criminal cases. Despitathéhat legislation since the
large amendment to a certain extent distinguishes betweéngbigroceedings conducted for
less serious, more serious and very serious crimes, the part@rafsupervision, including
other duties, should according to the legislation be applied in therdlltherefore the same,
extent in all the mentioned cases, which in practice to aircattgree prevents the public
prosecutor’s active involvement in giral proceedings where this is really necessary. In
relation to the police body, for whose activity the public prosecutortalines/her position,
bears a certain responsibility in greal proceedings, the public prosecutor does not have the
effective authority which would permit him/her to respond promptly dfettevely in a case
where the police body acted inadequately.

The large amendment created the scope for greater activithebyparties (public
prosecutor and the defence) in proceedings before a court. Nevesthelalso left final
responsibility for the result of substantiation of facts and the wpamleeedings with the
court, which in practice to a large extent eliminated the inttr&teengthening of the
adversarial character of proceedings. Limiting the groundsetarning cases to the public
prosecutor for additional investigation also helped shift the bulk ofiai procedure to the
stage of proceedings before a court.

The expert questionnaire surveshowed that since the large amendment public
prosecutors sense a strengthening of their position Hripfgoroceedings and concede that
they are able to be more actively involved in-pral proceedings. However, they say this in
relation to the scope provided by legislation. In practice theytlsea@pplication of these
changes as presenting real obstacles due to the inadequfitey sihfpublic prosecutor’s
offices, as personnel is needed to deal with the increased adativéstdemands. Public
prosecutors therefore in general did not judge the large amentionieave had any practical
influence on their work in prerial proceedings, and if so, it was rather slightly negétmnaa
positive.

Judges and public prosecutors agree that the large amendment toirthealCr
Procedure Code has been felt in the marked shift of the bulk of progeddi the stage of
proceedings before a court and in the creation of wider scopgbdqgrocedural activity of
parties therein. Nevertheless, their experience indicatésnthpactice the changes are not



manifested in judicial proceedings to the extent intended. The diesibof more active
procedural representation have thus far not been exploited either Iy gmalsiecutors or the
defence in all cases. Public prosecutors themselves judge thenaeflied the large
amendment on their activity in proceedings before a court to haare rutral or slightly
negative. Judges evaluated the preparedness of public prosecutor finial preceedings to
act as counsel for the public prosecution in proceedings beformura after the large
amendment took effect to be similar or a little better than before the amendme

On the basis of our findings we offer for consideration the folgwsuggestions or
comments, which in our view could help create better conditions forcppilmsecutors in
order to improve the performance of their primary mission, in othedsvtr represent a
public action in criminal proceedings, and to do so taking into accounh#rmges introduced
by the large amendment to the Criminal Procedure Code:

+ we recommend considering the possibility of establishing an imieed@ver by
which public prosecutors can promptly and adequately interverewssthe police
body in cases where its procedure is marked by real shortcoromigssome other
way give the police body’s greater responsibility for promptreess quality in its
work as part of prérial proceedings;

- we recommend expressly stipulating in the Criminal Procedure Bedmlice body’s
duty to satisfy the public prosecutor’'s request to provide evidence fotothe
bringing of a charge (Section 179 (2) of the Criminal Procedure Code);

+ we believe that the judicial procedure pursuant to Section 180 (2} o€iminal
Procedure Code (a request to the public prosecutor for evidentashabt yet been
obtained or heard) and Section 203 (1) of the Criminal Procedure Cqodei(rg the
public prosecutor to take separate evidence or action) should bptierae and
should respect the division of procedural roles, and that the legiskitould reflect
this requirement more clearly;

« we recommend considering the possibility of introducing the dutyafquublic
prosecutor to state in a charge which of the proposed evidence welsldewish to
hear personally; according to how the proceedings develop hagslee during the
course of proceedings before a court, refrain from hearing peesonally or, on the
other hand, request the possibility of hearing further evidence;

-« we recommend adopting measures that would make it possible foputhie
prosecutor who performed supervision in -pral proceedings to always act as
counsel for the prosecution in proceedings before a court;

« we recommend considering the possibility of the wider admissiorcts &scertained
in pretrial proceedings for purposes of evidence in proceedings kefurt under
the stipulated conditions.

Changesin custodial proceedings

Prior to the issue of the large amendment to the Criminal Proc€mge, the most
problematic elements of Czech custodial proceedings were desigsabeing the relatively
high number of persons in custody and the disproportionate length of custody. The fasons
the high number of persons in custody are not found exclusively in tessixe use of the
provision on custody by law enforcement bodies but in the inappropriaetisel of such
persons, where the majority comprise persons charged with minoescrThe aim of the
large amendment was to eliminate the criticised shortcoming in custodiaegdnogs.



Perhaps the most telling indicator of the quality of custodial pwiogs, their
development, the results achieved and changes, are statistzcabiaigared over an extended
period. In this respect we can definitely say that all fundaretdéistical data from the
middle of the 1990s relating to custody and custodial proceediagerr favourable for our
country. These results suggest that the changes brought by ¢gee darendment have
positively impacted on procedure in custodial cases. Statisticalolizdrly show that the
number of custodies fell and that the average length of custody isrsi@ntthe other hand,
it should be borne in mind that the fall in custodies and the improvemettier indicators in
custodial proceedings already occurred in the years immbdipteceding the large
amendment, roughly from 1995 onwards. Nevertheless, it is true thdartie amendment
from 2001 significantly accelerated this positive trend.

The provisions on custody that formed the subject matter of the anafyeqislation
make up an important part of the Criminal Procedure Code. Before h888dislation did
not contain any timéimit for custody and it is therefore easy to conclude thategalation
of the length of custody and its maximum duration was a mattemwofediate import
following the revolution of November 1989. The principle change in thipemtswas
introduced by the first posevolution amendment to the Criminal Procedure Code of 13
December 1989 No. 159/1989 Coll.,, and the related subsequent amendments. Another
fundamental change introduced as early as at the beginning of tldd pensisted in the
transfer of decisioomaking powers on custody from the public prosecutor to the courts,
which was enacted by the amendment No. 558/1991 Coll. Other amendroenthd 1990s
also introduced important changes in the legislation on custody and custodial prgseedi

The legislative process of introducing fundamental reforms to mainprocedure,
which spanned several years, was now concluded with the large asmdrtdnthe Criminal
Procedure Code. This amendment also had a profound effect on existimdydesislation.

It chiefly concerned changes in the grounds for custody, the extlo$icustody in certain
cases, changes in decisioraking on extensions to custody and changes relating to the
longest permissible duration of custody. In our opinion, the analysegidtion indicates
that the large amendment was generally correct in focusinghase provisions of the
Criminal Procedure Code which had hitherto caused the biggest probMimsugh tt
removed a lot of these problems, several shortcomings remaineld ndve been described

in the relevant chapter of the concluding report from the research.

The most important decision in the whole criminal agenda is undoulitedtjecision
by a court to have the accused remanded in custody. It can be da#dl thach decisions
which were contained in the analysed court fireduded the due particulars required by law
and were generally of a good standard. This indicates that the abwadsly handle this
agenda without major problems. The same conclusion can be drawn fromotioes of
public prosecutors for the accused to be remanded in custody, and froequbsts by police
officers for a motion to be submitted to remand the accused in gu€oéthird of accused
persons lodged complaints against decisions to be remanded in cuktamgrathe court of
second instance did not accede to any of these complaints. In theeanflgs we did not
find any formal deviations in the approach of law enforcement bodiesh leads us to
believe that these bodies had already become familiar with the new legislat

As far as concerns the general evaluation of the large aneemdm the Criminal
Procedure Code, most respondents to the questionnaire siaseys the large amendment’s
provisions relating to custodial procedure positively and are convincedgstawhole it has




led to an improvement in custodial procedure. This is evidenced chigfthebfact that
custodial procedure is quicker and the number of custodial caséallea. They nevertheless
have serious reservations with regard to certain provisions ofatije Bmendment and
believe that these should be changed. The provision most frequetitigent by judges and
the majority of public prosecutors was Section 71 paragraphs 1 todh edncerns decisien
making regarding the further duration of custody. They drewtadteto the formal aspects,
the complexity and chaotic nature of this regulation, which seertteem imperfect and in
the opinion of certain respondents even redundant. Other provisions of the ametidine
respondents criticise most frequently are those on the grounds fody{Section 67 c) the
provisions ruling out remanding the accused in custody (Section 68 garadrand 3), the
provision on separating the total period of custody (Section 71 paragraphti®, provision
on the accused’s repeated request to be released from custody (Section 72 paragraph 3)

Enforcing changes in appellate proceedings

According to the explanatory report on the large amendment to the CriminatiBrec
Code, the aim of the new concept of appellate proceedings is tiiercgig of appellate
procedure elements. The court of appeal substantially complementsedirays with
evidence necessary for it to be able to decide on an appeal, widxdbption of cases
involving extensive and difficulto-hear evidence which would mean substituting the activity
of the court of first instance. Such cases, which are exceptigmatbre, are returned to the
court of first instance for evidence to be supplemented in the reqxtedt. There has also
been a significant restriction on the reviewing principle inn@rang a contested judgement
by the court of appeal and a strengthening of the disposalenniappellate proceedings.
The principle has been established of a court being bound by the aufritemiodged appeal,
which with certain reservations means that the appellant detertmieescope of the court of
appeal’s duty to review.

Our findings obtained from the survey indicate that the legislathsnges in the
monitored areas are necessary to accelerate proceedings @eaeot criminal cases being
pointlessly returned from courts of appeal to the courts of fisaince or to the preceding
stage of criminal proceedings. In some cases the limitatidgheofeviewing principle also
means the simplification of proceedings. The new concept of appeitoceedings has been
adopted by judges, is applied in their activity and has gengralixed to function, including
with regard to achieving the intended goal.

The statistical dateevealed that the number of criminal cases settled by distnrts
following the amendment increased sharply and that the number & setked by the
appellate panels of regional courts has also risen. The proportiaugdd appeals to the
overall number of cases settled has not changed, however. In high oautts, other hand,
the number of cases settled by them has fallen regularly 20k although in the last two
years in particular there has been a sharp rise in the proportmigeti appeals in relation to
the number of cases settled in the first instance by regionasc The difference between
appellate instances in the proportion of lodged appeals is isagtifand results from the
gravity, factual and legal demands of the criminal case that is heard.

During the monitored period the decisioraking activities of the courts of appeal
statistically reflected in the changes, consisting in thevagdplication of appellate procedure
elements and the further limitation of cassation, which the larggndment highlighted as



one of the fundamental principles for appellate procedure. In bothatepaktances the ratio

of cases cancelled by them and returned to the courts ofniitsince for a new hearing and
decision has fallen since 2002, as has the proportion of cases retumddlit prosecutors

for additional investigation in relation to the overall number of casétted by them. The

largest decrease in returned cases took place in 2002, i.e. innsthgefr after the large

amendment came into effect, although this positive result could mepbkated in subsequent
years.

Statistical data also showed that, compared with the period beforetR@@2pportion
of cases also rose in regional and high courts where a meritsnedy was passed on a
lodged appeal with statements on the guilt, sentence, compensatiamiage and protective
measure. For high courts this proportion was greater and ranged a&@und-or regional
courts there was an increase in the proportion of cases whersiarde@s taken to reject an
appeal following the fulfilment of review duties, which suggemtsimprovement in the
quality of decisiormaking in district courts. In 2006, regional courts decided, pursuant to
Section 256 of the Criminal Procedure Code, to reject almost hiadigéd appeals, and high
courts decided to reject a third of lodged appeals. Since 2002, the avenage of
proceedings at courts of appeal has also fallen. From 89 days in 20€IRtat60 days in
2006. The proceedings of courts of appeal as a proportion of the totdi l@ngudicial
proceedings also fell (from 22% in 2002 to 15% in 2006).

As part of the research we performed an analysis of cowririleases where courts of
appeal heard appeals lodged by authorised persons after thentenggnzent to the Criminal
Procedure Code came into effect. All authorised persons redéwexrtinent instruction on
lodging an appeal from the courts of first instance and the ovenwigeimajority of lodged
appeals met all the statutory requirements of their content. Howdwere were also
shortcomings in this respect, which the courts of first instarere forced to resolve by acts
to eliminate defects in the lodged appeals. The courts of app#abutva merits review of a
criminal case duly, i.e. after meeting the statutory conditioss, @bplied the new provision
on rejecting an appeal.

As part of their reviewing activity, courts of appeal respetiedprinciple of being
bound by the lodged appeal and its highlighted defects and thistilimitan the reviewing
principle has been proven in practice. The extension of reviewing duatiesclude a
statement on guilt, in the case of an appeal lodged exclusiveigsaga statement on
sentencing, was only found in two cases. Beyond the scope of a Iqujgeal, g¢he court of
appeal also reviewed a separable statement on sentencing,sandpglied the limited
reviewing principle for separable statements on guilt and on awapen for damage,
always with the due justification.

As cassation grounds leading to the overturning of contested judgerherdsgcisions
of courts of appeal most often stated the imposition of an unreasseadace, breach of a
Criminal Code provision, and uncertainty and doubt concerning the coseath¢he facts
ascertained. In many cases there was an accumulation of seagahs. Entirely isolated
cases were found of a judgement being overturned on grounds of a Imdedect in
proceedings which in all cases were irremovable in appellate procedure.

Following the overturning of a judgement, the grounds stated in the oremhitases
for returning a case were chiefly material procedural defecsuch shortcomings in the fact
ascertained that precluded any other approach and were impossitdetity in a public



hearing at the courts of appeal. However, isolated cases isereand where doubts arose
over the justifiability of this approach as an ultimate possihiitgases where the facts were
difficult to substantiate, which would mean substituting the agtivit the court of first
instance. Not a single instance was found of a case being ktortiee public prosecutor for
additional investigation pursuant to Section 260 of the Criminal Proeediode, which was
unquestionably the result of the stricter conditions for this procddigr&@lown by the large
amendment to the Criminal Procedure Code.

In other cases, the courts of appeal, after overturning a judgentbat, adecided to
reject an appeal or themselves decided on the case with fjadlefect. By issuing merits
judgements, they altered statements on guilt and sentencing, on catigrefs damage and
on a protective measure. By doing so, they fulfilled the purpose oflaepproceedings,
which consisted in rectifying ascertained defects in the idesiof courts of first instance,
and the appellate principle, reinforced by the large amendmentdagrdo which the own
decisions of an court of appeal should become the rule.

Another of the research methods applied was the use of questiosunaiey among
judges of the district and regional courts and public prosecutoms district and regional
Public Prosecutor’s Offices. More than half of the respondentsioedt(61%) stated that
the large amendment to the Criminal Procedure Code had led to erawigfof appellate
elements in the practice of courts of appeal and to thed¢atay limitation of cassation. The
courts of appeal already supplement evidence themselves toter gndant than previously
and decide on merits in a case. On the other hand, a third of respobelents that the
decisionmaking of courts of appeal has not altered and that casegwareeceto the courts of
first instance in roughly the same extent (understandably nmmone &mong district court
judges — 43%). The most common grounds for returning a case to a cfigtt ioktance are,
in their experience, incompletely ascertained facts of the @&9%), often together with
procedural defects.

According to most respondents, the reinforcing of the appellateigdenitas led in
practice to an acceleration of judicial proceedings. However, somesjpageed out that this
could also have been affected by other reasons, e.g. a generatiangé ¢n the appellate
panels of judges. They also drew attention to certain practical problerhgsstie protracted
rectification of defects in lodged appeals in cases whereithaedefending counsel, and the
period by which the appellate procedure is shortened is extended iagtntfinding
proceedings.

The contacted judges and public prosecutors generally expresiséacsan with the
current legislation on appellate procedure and consider it to baadphalanced and relevant
to the requirements in practice. Of the respondents, 35% statednibRifor the further
reinforcing of the appellate principle, and some of them (jufiges district courts) believe
that the law should clearly define the court’s of appeal duty ¢cacdedecases on merit, or to
limit cassation grounds only for material and irremovable procedpaks, excluding the
possibility of returning the case to courts of first instanceelyefor the purpose of
supplementing evidence.

Based on the research conducted, it is possible to conclude thairtfogcing of
appellate elements and the new concept of reviewing in appetftategaings according to
the current legislation can only be put into practice by striatthering to the amended



provisions and by a responsible approach on the part of judges and puldmuprosin these
proceedings. Also necessary is:

» for the judicial decisions of the Supreme Court to be applied prompthedolve
problems of interpretation connected with the new legislation,

» for proceedings at courts of appeal to respect the limited renggwinciple and as far
as possible to supplement evidence so that it is already possthiese proceedings
to decide on merit and so that the return of a case to courts of first instanoe@nty
as an ultimate possibility,

» for proceedings before courts of first instance to pay more iattetdt fulfilling the
instruction duty of persons authorised to lodge an appeal, and to doasarfglithe
oral delivery of a decision, to take an active approach in yawidefects in a lodged
appeal and promptly to submit court files to courts of appeal for subsequent procedure,

» for public prosecutors, by preparing properly for hearings in couréppéal and by
their submissions, to assist in the due review of contested decasidna rectifying
defects ascertained primarily in these proceedings.

Any further development of the new principles applicable to appgilaiceedings and
detailed elaboration of current legislation is only possible withénprepared recodification
of the Criminal Procedure Code. The research findings suggest thbatfollowing
recommendations should be considered:

» the appellate principle should be further reinforced at the expértsessation
so that the return of cases to a court of first instance fewahearing and
decision really is an exceptional decision by the court of appehlsaonly
chosen in cases where it is beyond dispute that the ascertafeets @annot
be rectified in appellate procedure,

« the way that the scope and grounds of a lodged appeal are settled should
enable the persons lodging appeals to change them immediatelyingtiog f
this is necessary, and not later than within a certain period fabpgelivery
of the summons or notification of an order for a public hearing, or upon its
initial commencement if the need for supplementing is not judtifie the
evidence heard at the court of appeal,

* the timelimit for the appellate procedure should be extended so that it
corresponds to the length of the appellate procedurelitinitein civil -law
proceedings, which gives appellants more scope for the due defiaiid
justification of the appeal and eases the responsibilities oftscauirfirst
instance regarding the rectification of defects in the lodged appeal.

Translation by: Marvel



