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Summary

The Institution of security detention

The Institute of Criminology and Social Prevention was authorised byCHeeh
Ministry of Justice at the beginning of 2004 to prepare a document omgligution
of security detention. Security detention is to be included in the recodification afalriav
in the new Criminal Code under preparation as a new type of protewiasure. This study,
which proceeded from the available text of the new Criminal Cotleeiistate in which was
submitted to the Legislative Council of the Government, had the taskhafrog information
available on the institution of security detention. For these purptteegesearchers
conducted an analysis of the relevant provisions of the proposed CriGua, related
legislation in force, literature sources available and foreign ssuincluding criminal law
regulations abroad. They also conducted an expert inquiry among specidlo have been
dealing with this issue in the CR for a long time, in the formoahd table discussion and
individual consultation face to face and by correspondence.

Although the proposed institution would be a new protective measurezeshC
criminal law, similar provisions have been applied in a numberhefr gttates for many years,
including countries of the European Union. However, it is not an unknowa ilsshe Czech
Republic. On the contrary, this issue has been discussed in thalispéterature for many
years. Already before 1990, requests for the creation of a new typetettpme measure
appeared, which would be executed by a special institution in which offemdrild be
placed who in view of their mental condition were highly dangerous to gauietfor whom
it could not be expected that protective treatment would ftafipurpose in its current form.
In this institution, following the example of European states whiendas institutions are
in operation, security would be assured (a combination of human guards, roacbEments
and electronic security) to preserve the safety of personnel smdhal persons placed there
and preventing escapes. In view of the usual attitude to treatmentsohgeplaced there,
behavioural training, psychological and pedagogical elements would prevaglingdeith
them, rather than medical treatment (which of course would not bel@ed). Qualified
personnel should above all lead offenders to become aware of timal wisorders and learn
to live with them so that their danger to society would be reducelthonated. The mutual
permeability of the new protective measared protective treatment should also contribute
to this. Offenders would be encouraged in the new institution intertal@ercome their
negative attitude to treatment, which could result in transfea regime of institutional
protective treatment with the prospect of later change to outpatientérgatm

These requests and proposals were granted by the Czech Ministiystde’s
Committee for the Recodification of Criminal Law by including thstitution of security
detention as a new protective measure in the draft of the nemwn@r Code. According
to this draft a court could impose security detention in addition tsergence or also
separately (in the case of discharge or if the offender is moinadly responsible because of



insanity). It would be imposed upon fulfilment of stipulated conditions osops who

committed more serious criminal offences, whose remainingperty would be dangerous
and who committed the act in a condition induced by a certain meraadielisor who abuse
addictive substances and repeatedly committed criminal offéma@snection with this. A

condition for imposing security detention would be that in the opinion ofdhe& adequate
protection of society against these offenders could not be achievegabsition of protective

treatment. The study contains an analysis of the proposed legatimyofamposition and

enforcement of security detention.

For comparison, criminal law regulation in selected European coumthiese legal
order contains a similar institution is given, specifically in feeleral Republic of Germany,
Austria, Switzerland, the Netherlands, Norway and Portugal. It catatesl that the concept
of security detention is in fact only somewhat different from diaimilar measures abroad.
Generally speaking, the proposed regulation structures the system aftipeoteeasures
vertically, whereas abroad it is more usually structured moredmdatty. This means that
regulation abroad divides measures according to the type of offender uponthdyrmare
imposed (to put it more simply: persons who are insane or seriouslialipedisturbed,
persons abusing addictive substances and recidivists). So in theseofypesasure
the particular facilities in which they are executed are alideti into categories, depending
on the level of security. Proposed regulation conceives security detexgtia subsidiary
measure to protective treatment, in other words does not dependlydwacthe type
of offender but on how dangerous he/she is and how susceptive he/she ignentrea
The type of offender is taken into consideration in this context when afispg/pe
of protective treatment is imposed. Despite these differencas ibe stated that the group
of offenders who should be covered by a system of protective measurdésetogh
imprisonment is more or less the same in the Czech Repuhlicthe European countries
concerned.

Security detention is to be executed in a detention institutiom sypecial security
and with treatment, psychological, pedagogical, rehabilitation and wc{wdgrammes.
Under the draft of the new Criminal Code, detention institutionsceloe set up by the Czech
Ministry of Justice. The study deals with the possible form foft@e detention institution,
where it is to be located, its funding and organisation. It also deiftts the issue
of the internal regime of the institution and ensuring security. Theamgsers came
to the conclusion that for a detention institution to work successfulillitbe necessary
to adopt a law on execution of security detention. As a source of posspletion the
study contains examples of facilities in which similar measaresexecuted in the Federal
Republic of Germany and the Netherlands.

In summarising their findings, the researchers came to the canclist a special
type of measure designed for this type of offender is a bendhsi#ution that has proved
successful abroad. So it is desirable to incorporate the propos#dtion in the future
Criminal Code; the reasons for this include the following facts:

» Health facilities in which protective treatment is currentirried out are
unsuitable for dealing with highly dangerous offenders with a negatitiedatt
to treatment. Health facilities, including personnel, are desigaetteat
patients. Their security equipment for this reason is not and canadap&d
to be a protection against such offenders. The health and livaaffofusd
other patients are constantly threatened.



A condition for successful treatment would be the interest and caopecd

the patient. A number of offenders on whom protective treatmest
imposed reject treatment programmes or are unable to partigipdtem in
view of their mental condition. These persons are not only unwilling to
undergo treatment but are also capable of disrupting the potentiedigssful
treatment programme of the whole department. So they frusteafgutpose

of protective treatment not only for themselves but for others as well.

Health facilities are not capable of preventing escapes lsomerwho are
receiving protective treatment in them. It should be noted that eviiny
escape of a dangerous aggressor or sexual deviant people’s health asct lives
immediately endangered. Inthe Czech Republic the escape of an offende
protective treatment has resulted even in loss of lives. Thouglegdimer of

the detention institution would be an attempt to change offenders’ behaviour by
treatment, it should also be able to ensure effective protecticsométy
against offenders where there can be a reasonable concerrmdhatvitl
commit serious crimes in future.

It can be anticipated that exercise of protective detentiorbeithuch harsher

for offenders than undergoing protective treatment. So there could aé&so be
motivational element in their decision whether to participatevelgt in
particular programmes, including any treatment. The possibility of
subsequently changing detention to protective treatment should also contribute
to this.

Implementation of secure detention could also contribute to arcénting
of repressive tendencies on the part of the public, particularly where are
calls to bring back capital punishment. Even in the absence ofispesiilts
from relevant thorough research into public opinion, it can be seem tfie
sources available that imposition of protective treatment is notipedcey the
public as sufficient deprivation for offenders or adequate protectgainst
them. The existence of a protective measure consisting in yedeténtion,
imposition of it in suitable cases and due exercise of it coutnl relsresent
in the eyes of the public an effective means of protection againgnalse
dangerous offenders with some mental disorder.



