The Criminal Justice System in the Czech Republic

Demographic issues

Criminal law statutes

Procedural law statutes

The court systém and the enforcement of criminal justice
The fundamental principles of criminal law and procedure
The organization of the investigation and criminal procedure
Sentencing and the systém of sanctions

Conditional and/or suspended sentence, and probation

© © N o g bk W DR

The prison systém and aftercare of prisoners
10. Plans for reform
11. Statistics and research results on crime and criminal justice

12. Bibliography

1. Demographic Data

The Czech Republic’s population as ¢f January 2001 was 10,266,546. The total
number of foreigners registered as permanent or temporary residghts same year was
approximately 201,000. The largest ethnic groups are Ukrainians, VietnanegaksS
Poles, Russians and Germans.

Most of the population (71%) live in towns and cities; however the boundaries
between urban and rural settlements are indistinct as both types of settlenigats me

Unemployment as of 31January 2002 in the Czech Republic was 9.3 %. According
to the 2001 figures approximately 4,765,000 people were employed, and 57 % of this number
(2,703,000) were men.

The age structure of the population with regard to the limit of natiability, which
commences at the age of 15, is as follows: over 8.6 million people &ettecbthe minimum
age relevant for criminal law in the Czech Republic, and almost @i@dmhad reached the
age for full criminal liability — 18 years — (for further detasise Ch. 5) according to data
available for 2001.

! When data must be separated, a limit to the numbpeople— usually 5,000 or 2,000 was set. The Czech
Statistical Office considers the legal status dfsdrict as decisive for distinguishing ,towns awttier districts”.
Towns according to this definition are those dis¢rithat are granted the status of a town accorttingpe
relevant law. In 2000 Act No. 128/2000 Coll. Artd8fines a ,district that has a population of asste3,000 as a
town if so decreed by the chairman of the Chambé&eputies after consideration by the governmehitte Act
therefore clearly determines a limit of 3,000 initerfits as a condition and is the first Act whicipgates the
demographic condition of 3,000 inhabitants direatljts wording. At the present time 522 distrinteet all the
criteria for a town.

1



2. Criminal Law Statutes

2.1. The Czechoslovak Republic became an independent state"oBc28ber 1918 after
the breakup of the AustreHungarian Empire. After the state was founded, the foremost
priority was to determine which laws would come into force in Czdohakia. It was in
essence decided to adopt fully the legislation that had been in fotbhe former Austre
Hungarian Empire, which was incorporated into the law of the CzechodRe@kblic by Act
No. 11/1918 Coll. (the ,Reception Act®). The purpose of this Act was gsgmve continuity
of the existing rule of law with the new situation and to ensureg@téntransition to the new
state“. As far as criminal substantive law was concerned,ethdtrof the ,Reception Act*
was that the Austrian Criminal Code on Crimes, Transgressions aderiwkeanours of 1852,
in the wording of later amendments and supplements, the Hungarian Cr@oitk@lof 1878
and the Misdemeanours Act of 1889 remained in force; Hungarian legistgiplied only to
Slovakia, not to the Czech Lands. Hence a situation arose within Cleeias in which
legislation was drawn from several different origins and applieldersphere of criminal law.
There were problems achieving the progressive unification of law Ifioosa the entire
existence of Czechoslovakia (up to 1950).

During the Second World War several drafts and outlines were preptaiedew
Criminal Code but overall codification of the new criminal law did taée place. Criminal
legislation became more ambiguous due to the validity of two crimiodésc in the
Czechoslovak Republic with the progressive adopting of further laws of makinature. For
example, the Republic Protection Act No. 50/1923 Coll., the Bribery andidfecrets
Violation Act No. 178/1924 Coll. and the Forced Labour Camps and Police Supei
No. 102/1929 Coll. were adopted. The importance of the Juvenile Criminalaiydiat No.
48/1931 Coll. should be noted, which for its time was a very modern pieagisfation
based on a series of progressive opinions on how to handle young offenders aathtits m
for their reeducation. The act introduced the term ,juvenile® meaning a person lpetwee
and 18 years of age. Younger persons were not criminally liable foratiens. Specially
trained judges tried juvenile criminal cases together with lay judgdied a ,panel of judges
for juveniles*.

During the occupation of Czechoslovakia in the Second World War the democrat
rule of law was more or less paralysed. Nevertheless, basglalemi remained in force
within the secalled ,Protectorate of Bohemia and Moravia®. German criminav la
progressively also began to apply, to an ever greater extent, to CzemnscitThe
fundamental principles of democratic criminal legislation ceasd&® trespected, and criminal
law was above all used to enforce the interests of the occupying.fasgs were applied in
various ways depending on the nationality, race and political views oflleosg prosecuted.
Excessively harsh sentences were imposed, even for minor offentesreifwas suspicion
that they were politically motivated.

After the liberation of Czechoslovakia in 1945 and the restoration thsiad, all
amendments made to criminal law by the German occupiers and dilalvocators were
annulled through a constitutional decree on the restoration of legal or8&rAurgust 1944.
Criminal law was restored to the form and content it had existpdar to the Second World
War.

Several regulations were adopted in the first few months of thewawsperiod
enabling the punishment of persons who had committed crimes againsettteddz Slovak
nations and who had collaborated with the German occupiers. Thesdesb,Retribution
Decrees“ became the foundation for the prosecution of war crimina@gors and
collaborators before extraordinary people’s courts that were ebeblizy Act No. 17/1945
Coll. Although very short procedural deadlines were set for proceedingse bifese
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extraordinary people’s courts, a number of criminal cases could not h@etedion time,
and these criminal cases were transferred to the jurisdictiorgodar courts when these
special courts were abolished in 1947.

When the totalitarian regime was imposed in February 1948, a sechargjes took
place to Czechoslovak criminal law, as well as fundamental infringes of the existing
concept of bourgeois criminal law. At the start of the totalitapariod the Protection of the
People’s Democratic Republic Act No. 231/1948 Coll., the State CourtNAct232/1948
Coll. and the Forced Labour Camps Act No. 247/1948 were passed. Thesglaficantly
altered the character of criminal law, which gradually becamenstnument of severe
repression directed against people opposed to the political regime jaciihgethe entire
socialist class system. However, in principle criminal law mechoslovakia was still based
on the old criminal laws dating back to the period of the Atidtrngarian Empire.

For this reason, on the basis of a government resolutior"ajully 1948, work began
as part of the soalled twoyear legal plan on the draft of a new Criminal Code. Ghaigy
1950 the then National Assembly adopted four new acts of legislatioi€rimenal Code
(Act No. 86/1950 Coll.), the Criminal Procedure Code (Act No. 87/1950 Coll.Ctimeinal
Administrative Code (Act No. 88/1950 Coll.) and the Criminal Administeafrocedure
Code (Act No. 89/1950 Coll.). All these new laws had an exclusive wodkass character
and their explicit purpose was to ,protect the People’s Democratic Republic,tbutitialist
structure, uphold the interests of working people and individuals, and provide ieducat
concerning the observance of the rule of socialisexistence”. The Criminal Code was
based on the principles of Soviet law and the definition of a crinseew@usively based on a
material concept. Single participation (meparticipation) was introduced, i.e. criminal
offences subject to judicial proceedings were all described asna.cThe age of criminal
liability was set at 15 years and over. The majority of the fatthe case for individual
crimes were formulated loosely and ambiguously to allow for broad ietatmm and
criminal sanctions of all actions against the interests ofttte,garticularly in the political
and economic sphere.

Between 1956 and 1957 certain reforms to the Criminal Code were mbde with
the political situation by adopting several additional laws of a substaegal nature. This
concerned the enhancement of an individual approach to punishment with reghed to
offender and increased protection of socialist property (Act No. 24/195.7d@dllisciplinary
Prosecution of Stealing and Damage to Property in Socialist Ownership).

More fundamental amendments were made to criminal law withdbptian of the
new Constitution in 1960, which reflected the changes in the politicahtd| for example, in
the abandonment of the most severe forms of state terror againstapalpponents,
overcoming the consequences of thecalbed personality cult and so on. The new Criminal
Code No. 140/1961 Coll. was adopted, which basically came to form the foundation of
present criminal law in the Czech Republic.

This Criminal Code introduced a series of changes to the existiminatilaw. The
1960 Constitution established local people’s courts and Act No. 38/1961 Coll. gbteeire
activity. They were entrusted with making decisions and passing judgeroentess
dangerous offences described as ,wrongdoings*” for which sentences wsed phan above
all educational nature. Act No. 60/1961 Coll. annulled the existing CrinAidadinistrative
Code and defined new tasks and powers for the national committeedirrggdecision
making on misdemeanours and securing theadled socialist order. Act No. 120/1962 Coll.
on the Fight against Alcoholism also contained a provision of a substdegak nature
allowing the enforcement of criminal sanctions for the violation abae obligations arising
from this act. A new law was also enacted on prison sentencesterdlced certain more
humane elements in the treatment of convicted persons (Act No. 59/1965 Coll.).
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As far as the jurisdiction of local people’s courts was concerrfien, seeveral years it
became evident that these institutions were not meeting the exmestatiginally held of
them and had not gained the necessary authority, hence the Transgressios146/1969
Coll. abolished the local people’s courts as well as the wrongdoinggocgat Instead a new
category of criminal offences subject to judicial proceedings cdladsgressions was
created. The Protective Supervision Act No. 44/1973 Coll. should be noted, wdmchnwv
attempt at controlling particularly disturbed persons after thiase from serving a prison
sentence. However, this supervision was soon reduced to mere policdlssw®eover
selected categories of released persons and the original intentlun axdt to intensify after
care of the convicted remained unfulfilled.

In the new version of the Criminal Code provided by Act No. 175/1990 Coll. the
Transgressions Act was annulled, as was the ,transgression” gatégoiminal offence as a
subject of judicial proceedings. The previously mentioned Protective Super#ist No.
44/1973 Coll. was also annulled.

Criminal Code No. 140/1961 Coll. was amended many times during its existedce
although various distortions of criminal law introduced by the Communis¢érayahd the
classconcept of criminal law were substantially suppressed or removedpécessary to
initiate a completely new codification of the Czech Republic’'snicral law. This new
codification will be based on recognised principles of democraticiralmaw, which
include:

- the subsidiary role of criminal law (principle of ,ultima ratio*) as a meanasif |
resort for protecting individuals and society,

- an offender may be found to be guilty and a criminal sanction may be imposed on
him only according to the law (,nullum crimen nulla poena sine lege®),

- the retroactive jurisdiction of a stricter law is not permitted,

- the inadmissibility of analogy to extend the conditions of criminal liability,
sentencing and protective measures including the terms and conditions for their
enforcement (the ban of the analogy ,in malam partem®),

- individual criminal liability of individuals for their own actions excludes collective
liability while criminal liability of legal entities is admissible only undee tstrict
conditions defined in the Criminal Code,

- criminal liability is based on guilt,

- the imposition and enforcement of sanctions expresses the adequacy of punishment
in relation to the gravity of the criminal offence and the circumstances of the
offender.

In view of the fact that the aforementioned principles are gepesabgnised both in
theory and practice in the Czech Republic, they will not be directiyatefin the newly
codified Criminal Code, but will, of course, form the foundation of the ocedfication and
will continue to determine the nature of all criminal legislation.

2.2. The full wording of the Czech Criminal Code was published in Englishmj@al
Code*, Trade Links Praha, 1999, 277 pages. This is an unofficial translatdaommentary
made by a private firm.

2.3. Criminal law in the Czech Republic is for the most part codifredne act. It should
be noted that according to the Charter of Fundamental Rights and Fre@aootkiced by
the Constitutional Act No. 23/1991 Coll.) an action may be described asiaat offence
only on the basis of the Criminal Code. Apart from the Criminal Codeeratriminal
offences stipulated in other laws only appear in isolated cases.cdhierns the Peace
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Protection Act No. 165/1950 Coll., concerning which a proposal has been put fdoward
annulment, and a new crime of inciting war will be included in the new Criminal Code.

Provisions for substantive legal protection are also found in:

- Act No. 184/1964 Coll., which excludes a term of limitation for criminal
prosecution of the most serious crimes against peace, war crimes and crimsts agai
humanity committed for the advantage or in the service of occupying forces (in
connection with the Second World War),

- Act No. 169/1999 Coll. on Serving a Prison Sentence, as amended by Act No.
359/1999 Caoll.,

- the Judicial Rehabilitation Act No. 119/1990 Coll. as amended by Act No. 47/1991
Coll., Act No. 633/1992 Coll. and Act No. 198/1993 Caoll.,

- Act No. 198/1993 Coll. on the lllegality of the Communist Regime and Resistance
to it,

- the Probation and Mediation Service Act No. 257/2000 Caoll.

There is further legislation connected with the Criminal Code irthvhanctions are
defined for actions that are less dangerous than criminal offenicese Rctions are usually
defined as misdemeanours or administrative offences (delicts)pdttisularly concerns the
Misdemeanours Act No. 200/1990 Coll.; foreign exchange administrative deliets
regulated by Act No. 528/1990 Coll. and customs delicts by Act No. 44/1974 Coll., as
amended. There are also various rules regulating the disciplinariityliadfi employees,
disciplinary misdemeanours of members of the armed forces, trasisggesn transport and
SO on.

These misdemeanours (administrative delicts ) are heard in athative proceedings
by various state executive or control authorities and they are not sttbmishment as set
out in the Criminal Code. The decisions of these authorities may be reviewed by courts.

3. Procedural Law Statutes

3.1. The first codex for criminal procedure law after 1945 was the iG@aimJudicial
Procedure (Criminal Procedure Code) — Act No. 87/1950 Calilopted on 12 July 1950.

Until this time the Austrian Act No. 119 of 1873 governed criminal procetutiee Czech
state. In addition to this Act, fundamental procedural standards wet@med in the Austrian
Military Criminal Procedure Code of 1912 Act No. 131, in the Jury CourtsNAc 232/1946

Coll., in the State Court Act No. 232/1948 Coll. and in the People’s Justice Act No. 319/1948
Coll.

The Criminal Procedure Code of 1950 was adopted as part of-tradlet twoeyear
legal plan (1948 1950) based on the model of the Soviet Criminal Procedure Code. It
transferred the focus of criminal proceedings to the phase of pratynproceedings, and
diminished the rights of the accused and position of the defence counselaliaf it
stipulated the principles of material truth (authorities respon&bleriminal proceedings are
obliged to proceed from the fully ascertained state of the cagalitye public session, oral
deposition, directness and discretionary assessment of evidence. ¢fenexglly be stated
that by stressing the key role for the power of the police in crinpraeedings the Code
reflected the socipolitical situation in the first half of the 1950s. A reaction toc¢hgcism
of criminal repression under the Stalinist era was the subseqiapitan of Act No. 64/1956
Coll. on the Criminal Judicial Procedure (Criminal Procedure Codeg.Qriminal Procedure
Code removed the most glaring distortions of the trial procedure by enhémeisigpervision
by the prosecutor over preliminary proceedings, creating the officiaigosit investigator
as separate from the operational police units, allowing the revietheofindictment in



preliminary court hearings, extending the rights of the defence and dategntine legal
time-limits for the duration of custody and investigation.

Once the new Constitution had been passed in 1960, there were increasifuy tda
creation of new codices of criminal law. The result in the afeaiminal proceedings was
Act No. 141/1961 Coll. on the Criminal Judicial Procedure (Criminal EiweeCode), which
was later amended and is still applicable in the Czech Repubjeinciple, it maintained the
system of the Criminal Procedure Code from 1956, but put greater emphasis onehéyee
and educational aspect of criminal proceedings. By the end of 2001, thaarimbcedure
Code had been amended more than thirty times, either partially or fumddlgneThe
amendments which may be considered the most fundamental appeared innihmalC
Procedure Code in the 1960s and subsequently in the 1990s. Amendment No. 57/1967 Coll.
introduced two forms of preliminary proceedings — fimtling and investigation, extended
the rights of the defence and defined the position of the prosecutor itergoksail.
Amendment No. 149/1969 Coll. introduced proceedings before a single judge and governed
the proceedings for new kinds of offenedasansgressions. In the 1990s amendments were a
reflection of the attempts to remove the elements of crimirmdegdings by the totalitarian
state and to reach the standard of human rights protection common in de\asopecratic
countries. Amendment No. 178/1990 Coll. extended the rights of the accused datétive
counsel; for the first time it legally regulated the intercepbbrtelephone calls, expressly
prohibited the use of evidence obtained through illegal coercion and reghlateonisent of
the injured party to the initiation of criminal prosecution. Amendment3%$8/1991 Coll.
transferred the decisiemaking process on major infringements of human rights during
preliminary proceedings (taking into custody, ordering a search of preamdeso on) from
the prosecution to the court. Amendment No. 292/1993 Coll. abolishefinidicg as a form
of preliminary proceedings, introduced the conditional cessation of cripoaécution and
reintroduced the criminal court order. Amendment No. 152/1995 Coll. governed tergrea
detail the concealment of witness identity, introduced temporary suspeasicriminal
prosecution, odbf-court settlement procedure and community service sanctions.

Throughout the 1990s extensive discussions took place about the need to draft
completely new codices of criminal law, which would replace thetiegisrepeatedly
amended Criminal Code and Criminal Procedure Codecdd#ication commissions have
been appointed to deal with the task of preparing these codices. Thenpasant trends of
the recodification process are primarily considered to be diminishing theofgesliminary
proceedings and strengthening the position of proceedings before a courtnitfiece
between various forms of proceedings depending on the gravity and complexity of the
offence, strengthening contradictory elements of proceedings before a dewetoping
diversions in criminal proceedings, more effective rules for evidandenew regulation of
juvenile proceedings. Although it is expected that a completely newr@difairocedure Code
will be created, criminal proceedings legislation at the end ofLl8#98s still proved to be
inadequate. Several drafts of an extensive amendment of the cuiremaCProcedure Code
were prepared as part of the judicial reforms. Of Aghe 2001 Act No. 265/2001 Coll. was
passed, which came into effect off' Jlanuary 2002 and substantially amended and
supplemented the Criminal Procedure Code.

The amendment governs the function of the probation officer in criminat@dows,
the single agent of more than one injured party and the possibility foednjarties to
receive cosfree legal aid. Terms of custody were newly regulated, particutartgerning
the limitation of its duration. The Criminal Procedure Code also centhe institute of
controlled consignment, welkinown in developed countries. Other provisions of the
amendment deal with types of evidence not expressly defined or insufficiegulated by
the former Criminal Procedure Code (confrontation, recognition, investgatiperiment,
crime reconstruction...). Preliminary proceedings experienced fundameatgjes. A police
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officer of the Criminal Police and Investigation Department ishiawrge of investigations now
that the autonomous investigator’s office has been abolished. Intelligezares and device
(feigned transfer, surveillance of persons and objects, use of an undeageve) were
included in the Criminal Procedure Code and the results of their ese admitted as
evidence under criminal proceedings. New tim@ts were established for completing
investigations. Shortened preliminary proceedings were introduced as ial §pan of
preliminary proceedings in less serious and less complicated wdmels,form the basis for
the simplified proceedings before a single judge. The amendment contribsteehigthening
the position of the public prosecutor in criminal proceedings and tragsfére focus of
substantiation to the phase of proceedings before a court. Appellate veaseadded to the
range of extraordinary appeals. Also the proceedings procedure was anwnuteddedings
after a decision was cancelled by a ruling of the Constitutional Court.

3.2. In view of the short time since the adoption of the latest impoataeindment to the
Criminal Procedure Code, its current wording has not been officiallygmaaliin any foreign
language. The original wording of the 1961 Criminal Procedure Code was pubimshed
English, French and Russian in tRelletin ceskoslovenského prdava (Czechoslovak Law
Bulletin), published in 1962, nos.-3.

3.3. Some principles of criminal proceedings are laid down in the Constituti the
Czech Republic (Constitutional Act No. 1/1993 Coll.) and the Charter of Feardal Rights
and Freedoms (Resolution of the Presidium of the Czech National Cbin@l1993 Coll.).
Otherwise the present Criminal Procedure Code is a codex ofnatimrocedure law
comprehensively governing the rules for criminal proceedings. During the adurseninal
proceedings the relevant authorities therefore proceed in accordaticehei Criminal
Procedure Code in force. However, some provisions of the Criminal Prec€dde refer to
other legal regulations. For example, under Art. 63 of the Criminal éuoeeCode, the
delivery of documents is subject to the rules for delivery of documents civdgrocedure,
unless the Criminal Procedure Code contains special provisions. Inpatfterthe Criminal
Procedure Code refers to regulations regarding expert witnesses amdirsi@rpreters or to
rules for the executionary sale of objects and items. The provisigxd dfo. 137/2001 Coll.
on Special Protection of the Witness and Other Persons in ConjunctibnCniminal
Proceedings are also related to the criminal procedure, assmle gprovisions of Act No.
119/1990 Coll. on Judicial Rehabilitation (intended to contribute to the renobvadme
injustices caused by the criminal judiciary during the communist r@gionecertain other
laws. However these statutes should not be perceived as statotisiwél procedure in the
true sense of the word.

A system of administrative offencéspravni delikty)exists in the legislation of the
Czech Republic. An administrative offence is generally considered t@ berm of
misconduct classified by the law and on which the law imposes admiivistsanctions. The
two basic types of administrative offences are misdemean@utsiupky) and other
administrative offences(jiné spravni delikty) The rules for proceedings concerning
administrative offences are set out in two fundamental acts: indimerdstrative Proceedings
(Administrative Procedure Code) Act No. 71/1967 Coll. as amended and in the
Misdemeanours Act No. 200/1990 Coll. as amended. Some partial rules feegrags
concerning administrative offences are set out in special apitatiag the bodies of such
offences. Generally speaking it is the Misdemeanours Act that goyeoteedings
concerning administrative offences or a special law regulating the bbdyuch an
administrative offence, and the Administrative Procedure Code forsgbat are not subject
to these laws.



3.4. No special criminal proceedings law concerning young offenders exiget @s the
Czech Republic. The Criminal Procedure Code contains a special pnowishcerning
proceedings involving juveniles under the section dealing with special type®addure.
This part deals particularly with ascertaining the circumstamdethe juvenile and his
defence, the possibilities of taking him into custody and the specméets in proceedings
before a court. The Reodification Commission is also dealing with the issue of criminal
proceedings involving juveniles in connection with the previously mentioned ensuding re
codification of criminal law. The government has submitted to theaRaht of the Czech
Republic draft bills for Juvenile Liability for lllegal Actions aride Juvenile Judiciary and
these are currently under discussion. This act would not only deal witbeglings in cases
of young offenders, but also with general proceedings in cases when a thidhe age of
fifteen, a juvenile or a young adult (a person over eighteen but under {@rentyears of age)
commit an offence listed as a crime in the Criminal Code.

4. The Court System and Enforcement of Criminal Justice

4.1. After the end of the Second World War, Presidential Decree No. 79/105iGt
regulated the judicial system. With just a few differences,Dieisree restored the territorial
organisation of courts and public prosecutors’ offices to the form inhwhitad existed on
29" September 1938. Another reaction to the Nazi occupation was Presifeuiae No.
16/1945 Coll., which introduced extraordinary people’s courts to pass judgemerines cr
against the state, persons and property committed during the occupatioratidmalNCourt,
established by Presidential Decree No. 17/1945 Coll., made decisions erc#ises if the
crimes in question were committed by a person belonging to a defined groeppié (e.g. a
member of the government or other persons holding a high office, post or intgms$ition

in economic life in the Protectorate).

Act No. 232/1946 Coll. established jury courts, which operated as firahgestourts
and had the competence to decide in cases of crimes and transgréssiwhih it was
possible to impose the death penalty or a prison sentence of morevéhgedts, or for those
which the offender committed intending to influence public affairs. Fi®#8 the State
Court, established by Act No. 232/1948 Coll., dealt with crimes for whialast possible to
impose the death penalty or a prison sentence of more than ten yeatkefocrimes, if
recommended by the public prosecutor).

The People’s Justice Act No. 319/1948 Coll. modified the organisation of the jydicia
which, besides a system of courts that included district courts, régionas and the
Supreme Court, also regulated public prosecution — public prosecutorsspjtioediction,
civil and criminal procedure and the execution of prison and judicial astnaition. The
Courts and Public Prosecutor’'s Office Constitutional Act No. 64/1952 @sthblished
judicial powers at constitutional level. Besides the Supreme CharReégional and People’s
Courts, it also recognised military and arbitration courts asaled Special Courts. The
Prosecutor General was entrusted with supreme control of theepreptementation and
observance of laws and other legislation by all ministries and othtbordies, courts,
national committees, bodies, institutions and individuals. The subsequent Cmatgsation
Act No. 66/1952 Coll. regulated the organisation of the judiciary in detail.

The Local People’s Courts Act No. 38/1961 Coll. introduced an important inaovati
The reason the makers of the law introduced the local people’s emst$o increase the
active participation of working people in the work of the judiciary. Thesats, whose
judges did not need any legal qualifications and as bodies of working peoplannuaities
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and at workplaces, were to treat less serious cases of violatiotie law (in criminal
proceedings concerning wrofpings and less serious crimes) and minor disputes between
citizens. The local people’s courts remained within the court syasestipulated by Act No.
62/1961 Coll. Apart from modifying the organisation of the judiciary, includinglegal
status of the judges, it also set out some important principles for the operaherjuaficiary,
such as the principles of independence of judges, the equality of cibetne the law and
the courts, oral deposition and public judicial proceedings, the principlesllam crimen,
nulla poena sine lege, and the right to a defence counsel. DistrictjGagets were elected
by citizens by secret ballot in accordance with general, direct guodl eoting rights,
Regional Court judges by regional national committees and Supreme Courd jugdee
National Assembly.

The repeatedly amended Organisation of Courts and Election of JudgesoAct
36/1964 Coll. remained in force for the remaining years of the Commeniste. Its system
conformed with the previous Act No. 62/1961 Coll. The amendments to the wordfxg of
No. 36/1964 Coll. up to 1991 concerned adapting the judicial system to refletiaihges in
the legal structure of the then Czechoslovak Socialist Republic. Fuathendments
concerned the abolition of the local people’s courts, the way in which judgresappointed
to the courts and their structure, the term for which judges wectedl and the method of
electing judges in general (gradually the authority to elect distndtregional court judges
was transferred to the country’s National Councils, or their presidia).

New legislation concerning the judiciary, in response to the fall ofcdmemunist
regime and the building of a democratic legal state, appeared withoAS35/1991 Coll. It
distinguished District, Regional and Supreme Courts of the Czech aStbtrak Republic as
well as the military courts and the Czechoslovak Federation’s Sap@urt. It contained
rules for the election or appointment of judges and lay judges (judges comdinbe
appointed while lay judges are still elected), cases for terimintite office of judges and lay
judges, and regulating the status of judges, lay judges and candidate judigestatmulated
new tasks for the courts where protection of the socialist stakés institutions ceased to be
of dominant importance and emphasis shifted to protecting the rights &éfiddusterests of
individuals, legal entities and society as a whole. Among the fundanpeimeiples for the
operation of the judiciary was that the judges are bound only by the l@ensithave the
right to judicial protection and nobody may be denied their lawful judge. Ttwsaacin force
until 31 March 2002 and during its ten year existence was amended sevesalAboge all
it had to be adjusted because, at the end of 1992 and the beginning of 1993, Czdgaoslova
was divided into two separate states — the Czech Republic andtlak Republic. Military
Courts were abolished and High Courts were introduced into the counnsystieead. The
President of the Republic was entrusted with the task of appointing judges.

On T April 2002 the Courts and Judges Act No. 6/2002 Coll. came into effegt full
replacing the previous Act No. 335/1991 Coll. This is part of the judiefatms. The court
system is still composed of District, Regional and High Courtsedlsas the Supreme Court
(as of F' January 2003, the judicial system will be extended to include the Supreme
Administrative Court, which will not, of course, have any jurisdiction @raninal cases).
Act No. 6/2002 Coll. newly regulates the existence of judicial coundils.sEction on judges
and lay judges contains the usual rules for the appointment/electionatun aft judges and
lay judges, the cases for terminating their office and the statygdmfal officials and
candidate judges. An important amendment applies to state admiorstiratthe judiciary
whereby the act establishes the Judicial Academy as an instifoititme lifelong education
of judges and public prosecutors, but above all introduces the somewhat cef®ystem
of assessing the professional qualifications of judges. This amendmertdrstood by some
judges as an attempt to restrict their independence, while re@@sentof the Ministry of



Justice consider the assessment of the professional qualificafigmdges as essential for
ensuring the high quality of the work of the judiciary.

4.2. The Courts and Judges Act has not yet been officially published in angrforei
language due to the short period it has been in force.

4.3. At the constitutional level, the principles of the organisation and meaface of the
judiciary are set out in the Section 4 of the Constitution of the 'CRepublic, which inter
alia also defines the position of the Constitutional Court as theigudiody that protects
enforcement of the Constitution, and which holds a position outside the geteins The
Proceedings in Cases of Judges and Public Prosecutors Act No. 7/2002 &opassed
together with Act No. 6/2002 Coll. This act regulates the jurisdictiatfisziiplinary courts in
proceedings concerning the cases of judges and public prosecutors, the mefmbers
disciplinary court panels of judges, the procedure of the disciplinary aodrthe parties to
the proceedings concerning the disciplinary liability of judges and public qutoss, and
proceedings on the competence of judges and state prosecutors to etkeicisdfice.
Mention should be made of other regulations including the Senior Court etkBlo.
189/1994 Coll., as amended, which regulates the position and scope of actetyasfcourt
clerks who are authorised, to the defined extent, to perform independsnasapiart of
judicial proceedings or other court activities.

4.4. A fundamental piece of police legislation is Act No. 283/1991 Coll., asnded,
which regulates the organisation and activity of the Police of theh(zepublic. This act has
been in force since 1991 and was amended more than fifteen timastaiins provisions on

the organisation of the police, their tasks and procedures, the authorithut#esl of police
officers, the relationship of the police force to other state atigmrilocal authorities,
individuals and legal entities and to foreign countries. Until now, the mostht important
amendment was Act No. 265/2001 Coll., which inter alia and in connection with the extensive
changes to the criminal procedure concept abolished the hitherto autonomatigjatioa
offices and merged their work with that of the criminal police itite newly conceived
Criminal Police and Investigation Department. Act No. 186/1992 Coll., asded, regulates

the details of the service of members of the Czech Police .FbheeMilitary Police of the
Czech Republic have a special function. Their jurisdiction is defimellei separate Act No.
124/1992 Coll., as amended. The military police provide police protection tarthed
forces, military buildings and sites, military equipment and othee giadperty under the
management of the Ministry of Defence. In the process of deceimgaligublic
administration after 1989, a local police system was establishexhwds an addition to the
Czech Police Force, deals with local public order incidents withen jurisdiction of
individual districts. Act No. 553/1991 Coll., as amended, regulates its organisation and tasks.

The Public Prosecutor’s Office Act No. 283/1993 Coll., as amended, has beentin effec

since ®' January 1994 when it replaced the 1965 Prosecutor’s Office Act applizathat

date. It governs the organisation and activity of public prosecution offiteslatest — and

very extensive — amendment to this act was adopted as No. 14/2002 Coll FPabdicutor’'s
Office is conceived as a system of state offices designegtesent the state in protecting
the public interest in cases entrusted to them by the law. Act NAA9EBBLColl. regulates the
position, jurisdiction, internal relations, organisation and administratiorthef Public
Prosecutor’s Office, the position of public prosecutors as persons thrdwagh the Public
Prosecutor’s Office performs its activities, the position of adatei prosecutors, the method

of assessing the professional qualifications of public prosecutorsydteensof education of
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public prosecutors and candidate prosecutors and the jurisdiction of thegriviofi Justice in
this area.

The Bar Act No. 85/1996 Coll., as amended, governs the work of the Bar —alefenc
criminal proceedings. It regulates the terms and conditions under elighservices may be
provided, the position of the attorney and the candidate attorney and thecfimisdf the
Czech Bar Association and the Ministry of Justice.

A fundamental legal regulation stipulating the organisation of prisotiseidrison
Service and Judicial Guard of the Czech Republic Act No. 555/1992 Cdimersded. This
established the Prison Service of the Czech Republic, which handlesirtlygng out of
custody and imprisonment and, to a defined extent, the protection of orderfetydrs#he
operation of judiciary and court administration as well as the wonubfic prosecutors’
offices and the Ministry of Justice. The latest important amendtoahis act was Act No.
460/2000 Coll. The serving of prison sentences in prisons and special deparohent
detention centres is regulated primarily by Act No. 169/1999 Coll., as atheadd the
related bylaws. The serving of custody during criminal proceedings is regulated bM@Act
293/1993 Coll., as amended, and the relatethivg.

The Probation and Mediation Service was established and becamecyaéaiof T
January 2001. It provides probation and mediation services in cases suabganihal
proceedings. This came about under Act No. 257/2000 Coll. It regulates thesatiganand
activity of the Probation and Mediation Service, the position of probatidonecdf and
assistants, and the enforcement of state administration in cases of probation.

5. Fundamental Principles of Criminal Law

5.1. The most important principle of criminal procedure is the principldegélity of

prosecution, also called the principle of a regular lawful procedurs. i3t constitutional
principle expressed in Article 8 paragraph 2 of the Charter of FundaimRights and
Freedoms: ,nobody may be prosecuted or deprived of their freedoms otherothte f
reasons and in the manner stipulated by the law* from which the prowisin. 2 para. 1 of
the Criminal Procedure Code is derived, which states that nobody magpdezyted as an
accused person other than for lawful reasons and in a manner stigayatad law. Is the
procedural expression of the principle nullum crimen sine lege (Article 39 of the Gharte

Art. 2 of the Criminal Procedure Code presents an integrated systethe
fundamental legal ideas on which criminal procedure is based. Individnasipns and the
stages of proceedings are built on these ideas. Many fundamental psiacglested directly
in the Constitution or in the Charter of Fundamental Rights and Freedoiets,as the
principle of safeguarding the right to a defence, the presumption of innocencenti@eof
the public session; the fundamental principles of the organisation aidicéary which are
also set out in the Constitution are enforced in criminal proceedingse 8ther principles
expressed in the Criminal Procedure Code are laid down in international documentsaan hum
rights.

In Czech criminal law the analogy directed to the disadvantage afffiéseder (in
malam partem) has been and is inadmissible. It is inadmissititesifollowing respects: if
this concerns extension of the conditions of criminal liability ankafform of punishment to
be imposed is in question, protective measures or other infringement of rights otypnugoer
be imposed for an offence under specified conditions.

5.2. According to Czech criminal law currently in force, criminal llapiarises from a
criminal offenceytrestny ¢in). The Criminal Code is derived from a single category of crimes
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classified as indictable offences and does not divide them intos;rinamsgressions and so
on. The definition of a crime is described in Art. 3 para. 1 of theniGal Code: it is an
offence dangerous to society whose characteristics are defined @rithamal Code. A
criminal offence must therefore bear the attributes of being a démgeciety (the material
aspect of a crime) and must be correlated with the charaicted the relevant body of a
crime (the formal aspect of a crime). Both these features enist concurrently otherwise an
offence is not indictable. The characteristics of the facteetase of an offence are set out
in a Special and a General Part of the Criminal Code and focongplete whole. The
characteristics which are common for all or most criminalnziés are defined in the general
section for practical reasons so that they need not be repeated®ipettial Part for all bodies
of a crime.

An offence by an adult offender who presents a negligent level of danggei¢dy is
not classified as a crime despite otherwise demonstrating tmactdréstics of a criminal
offence; for young offenders the danger must be greater than minor (tieeaggplies to
avoidance of national service in the armed forces under Art. 270 ofrtimen&l Code and
some other military crimes).

Other less serious offences against society are regulated hylldverig legislation:
the Misdemeanours Actzadkon o prestupcich) No. 200/1990 Coll., as amended, acts
regulating other administrative misdemeanours or other administratifences and
provisions on liability for disciplinary and breaoffrorder offences.

5.3.  An essential characteristic of a criminal offence is alst it is committed by a
criminally liable person and that the offender is liable for punishment for the offence.

The minimum age of criminal liability is defined as 15 years of Age 74 para. 1 of
the Criminal Code defines the term juvenile. Juveniles are pershosawthe time of
committing a crime have reached the age of fifteen and are nathevage of eighteen. They
become fully criminally liable at the age of eighteen. At eighteparaon also comes of age
(Art. 8 para. 2 of the Civil Code No. 40/1964 Coll.) and receives the ghote (Art. 18
para. 3 of the Constitution). Unfortunately criminal law does not recognéseategory of
young adults and only Art. 33 (b) mentions age close to the age of a juveailmiéigating
circumstance. The Criminal Code states others age limitswardaa judgment imposing
protective youth and aoung offender rehabilitation (see also point 7.1.). Thectecable to
impose on a person which have reached the age of 12 and is not over thelag# tifis
person commits a criminal offence, what is possible to punish by atiea punishment.
Protective trainig could last until an offender reaches the age af b own interest.
Otherwise it is imposed maximally until an offender’s age of 18e&ee rehabilitation is
possible to impose on a person younger than 15 years only in a Civil law pe¢adud 76
- 180 Civil Procedure Code).

5.4.-5.6. An offence is indictable if there is intentional culpability unlédss Criminal
Code expressly states that culpable negligence suffices (Art. 3 3ar€ulpability is a
necessary feature of a subjective side of a criminal offenceCiih@nal Code is based on
the consistent enforcement of culpable liability. Criminal liapitibes not arise from merely
causing an effect as there must also be culpability. If ther® isulpability, there is no
offence and thus no punishment, this principle is developed in more details 4, 5, and 6
of the Criminal Code, it is not possible to impute to an offender angythhat is not related
to his culpability.

Czech criminal law is based on the principle of individual liabilitydoes not
recognise collective liability nor liability for somebody else’s gailicorporate liability. Only
an individual may be criminally liable for criminal offences conedtin the corporate
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sphere if they commit an offence or participate in it, i.e. an indiViba acted on behalf of
the legal entity and who, while representing it, committed an offence dangersausety and
was culpable for the consequence. In collective bodies, all their memiay be liable as
individuals if they are culpable for the consequence.

5.7. A crime may only be an illegal act and it is necessary to define illegality froraghke
system as a whole. Under certain circumstances an act whoaetehatics make it resemble
a crime is not dangerous to society and is therefore not a criwffeaice. These are
circumstances excluding illegality and the law directly stipulatsessary defengautna
obrana) (Art. 13), extreme distreq&rajni nouze)Art. 14) and the justified use of a weapon
(opravnéné pouziti zbrané) (Art. 15). Apart from these cases set out in the law, theas$ci
come up with several other reasons, particularly the consent of tliedrparty and cases
which may be considered as being performance of authorised or even orctesigg All
these cases have a common feature in that the illegality of the action is not present.

5.8. The reasons for a lapse of criminal liability must be distinguistieth these
circumstances because it arises only after a crime has beanitted but before a legal
decision has been made on it. With the progress of time stipulated layvth@ offence may
no longer be punishable due to the term of limitatjpemiceni) of prosecution. The statute
of limitation applies to all crimes with the exception of crinséipulated in Art. 67a of the
Criminal Code and in Act No. 184/1964 Coll. The term of limitation islgdaaccording to
the gravity of an offence as expressed by the type and term of thaceemtgosed for the
crime in question and is either three, five, twelve or twenty years.

Certain circumstances affect the extension of the term daliiom, which may stay or
discontinue the limitations. For example, if it is discontinued beddeseffender is accused
of an offence which is subject to this limitation or because thendéir commits a new
criminal offence during the term of limitation for which the lavpglates the same or a more
severe punishment, a new term of limitation commences. A stamitdition means there is
an obstacle (a legal obstacle due to which the offender may not beittemnim a court for
trial, a period during which the offender resided abroad and so on), due tothwiterm of
limitation does not operate. When the obstacle is removed, the tdmmitation continues
and the time that elapsed during the stay of limitations is not irgtlidehe term of
limitation.

5.9. Czech criminal law is not based on custom or court decisions; thetioosdof
criminal liability, punishment and protective measures as wettoaslitions for imposing
them must be stipulated by law. Criminal law in the Czech Republidivided into
substantive law, which is primarily codified in the current Crim@atle No. 140/1961 Coll.,

and procedural law embodied in the Criminal Procedure Code. (see also points 2.3 and 3.3.)

The Criminal Code is divided into a General and a Special PartGEneral Part
contains provisions either common for all criminal offences oreagt Ior certain categories
of criminal offences. The Special Part contains the charaaterisf individual offences,
which are divided into twelve Sections according to subject matteéheAtighest point of the
system under the current law is the protection of the country and othegsts concerning
society as a whole. The next three Sections represent a trarsitithe protection of
individuals and the following three Sections deal with offences agamgterson and against
property. The concluding Sections specify military offences and some adtegories of
offences closely related to these.

The structure of the Criminal Code is as follows:
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Criminal Code No. 140/1961 Coll.

Part One — General Part

Section 1
Section 2
Section 3
Section 4
Section 5
Section 6
Section 7
Section 8

Purpose of the Code

Essentials of Criminal Liability

Applicability of Criminal Laws

Punishment

Lapse of Criminal Liability and Punishment
Protective Measures

Special Provisions on Juvenile Prosecution
Joint Provisions

Part Two — Special Part

Section 1
Section 2
Section 3
Section 5
Section 6
Section 7
Section 8
Chapter 9

Crimes against the State

Economic Crimes

Generally Dangerous Crimes

Crimes Grossly Violating Civil Gexistence
Crimes against Family and Young Persons
Crimes against Life and Health

Crimes against Freedoms and Human Dignity
Crimes against Property

Section 10 Crimes against Humanity
Section 11  Crimes against Military and Alternative Military Service
Section 12 Military Crimes

Part Three — Transitional and Final Provisions

5.10. As far as the essential body of a crime of the selected typasrds are concerned,
our criminal law differentiates between murder and murder of dynbarn child by its
mother (Art. 220), but not between other forms of intentional homicidigeis not recognise
the term manslaughter. The crime of murdetuzda) is defined in Art. 219 para. 1 as
committed by somebody ,who intentionally kills somebody else, will be punishéd w
imprisonment of ten to fifteen years®.

Robbery(loupez) is classified among crimes against freedom because the fitor@at
robbery lies primarily in interference with personal freedom. tescribed in Art. 234 as a
crime committed by somebody ,who uses force or threatens to use fiireet against
somebody else in order to take another person’s object, will be punishednpiisonment
for two to eight years*.

The crime of assault or bodily harwblizeni na zdravi) is defined in Arts. 221 to 224
of the Criminal Code. Punishable are intentional offences (Art. 221 and 22® who
assaults another person will be punished with imprisonment of up to tws',ygme who
intentionally causes grievous bodily harm to another person will be punishiad wi
imprisonment of two to eight years", as well as negligence offddges223 and 224): ,One

who, through negligence, causes bodily harm to another person by breaching an important

obligation arising from his employment, profession, position or function or opesid on
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him by the law will be punished with imprisonment of up to one year or ptimmbio
undertake activities”, and ,one who, through negligence, causes grievous bodilyoharm
death will be punished with imprisonment of up to two years or prohibitiaimt®rtake
activities“. From the objective point of view two levels of assaulbodily harm must be
distinguished: assault or bodily harm and grievous bodily hatiizeni na zdravi, tézka
Gjma na zdravi)The court decides on the basis of a medical doctor’'s expert opinion.idVhat
taken into consideration is the victim's state of health prior toithey, not his state of
health in absolute terms.

In the case of the crime of theftrddez) under Art. 247, one who takes an item or
object belonging to another person by seizing it and

a) causes damage which is not negligible
b) commits the offence by breaking and entering

c) immediately after the offence attempts to retain the item by force or thé ahckeect
force

d) commits the offence on an object that is on or with the other person, or
e) was convicted or punished for such an offence in the last three years
will be punished with imprisonment of up to two years or a fine or forfeiture of the item.

What is taken into consideration for all the aforementioned crimehd use of
qualified facts which comprise the characteristics of thenéissdody of a crime and some
additional characteristic which is typical of a higher degree of dangsociety and where
conditions and circumstances requiring a more severe sentgndesti podminujici pouziti
vySSi trestni sazbyre identified- for example, such a characteristic for theft is the level of
damage caused or membership in an organised gang; for murder it iseptssibpose a
prison sentence of twelve to fifteen years or an exceptional punishimtéet crime was
committed in a particularly brutal or painful manner or on a person urdgears of age,
repeatedly or with the intention of enrichment, etc. (Art. 219 para. 2jarAas assault or
bodily harm is concerned, the most aggravating circumstance is camgeiti offence
against another person because of his race, nationality, political ¢convast creed, or
against a witness, expert witness or sworn interpreter actiig iexiecution of their duty, or
causing their death.

6. Organisation of Investigation and Criminal Procedure

6.1. The initial stage of criminal proceedings in the Czech Republipréiminary
proceedingqpripravné rizeni). The police are responsible for conducting all the necessary
search and measures for revealing the circumstances indicating tbame has been
committed and directed towards identifying the offender. They complefgoat on initiation

of criminal proceedings stating the factual circumstances due thwhoceedings have been
initiated and how these circumstances came to their knowledge. Tlee podi obliged to
verify these facts within two, three or six months depending on the radttime crime. The
public prosecutor may extend these tilinaits.

This verification may result in termination of the case if ther@o suspicion of a
crime, if criminal prosecution is inadmissible for reasons stipdlaby law, if such
prosecution would be ineffective, or if the facts have not been aseertpstifying the
initiation of criminal prosecution of the person in question.

If ascertained and wetlocumented facts indicate that a crime has been committed,
and if it is sufficiently and justifiably concluded that a certairspe committed the offence,
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the police will immediately initiate prosecution of this persomamsccused. An exception is
cases in which criminal prosecution is inadmissible or ineffedtivéegal reasons, which is
decided by the public prosecutor or the police, or when the police tempasaspend
criminal proceedings with the state prosecutor’'s consent. Prosecuttiorimhes listed in the
law may be initiated and prosecution already commenced may be continuedithntire
consent of the injured party. Prosecution may therefore not be initisgetbj,make out a
case", i.e. against the hitherto unknown offender, which would result imea sé procedural
consequences.

The stage of prosecution up to completion of preliminary proceedingsnedefs the
investigation(vysetiovani). Czech criminal law does not recognise the concept of examining
judge. The Criminal Police and Investigation Department of the Paflitee Czech Republic
(sluzba kriminalni policie a vySetiovani Policie CR) is the body that most often conducts the
investigation (for exceptions see Point 6.3.1). The Criminal Procedureptmddes the state
prosecutor with a range of authorisations to supervise observance egaltigylof the entire
preliminary proceedings. The police proceed with the investigation oroilieimitiative and
in a manner that will enable them to obtain the necessary evidetice tequired extent as
quickly as possible. They examine witnesses only in exceptional casgssddie out and
provide evidence regardless of whether this evidence is inculpatory olpatary. The
accused may not in any manner be forced to make a statement or.cohéedsfence of the
accused and the evidence called by him must be carefully examinad shiown not to be
altogether insignificant.

The accused has the right, throughout the criminal proceedings, including the
preliminary proceedings, to plead to the charges against him and the evideran, but is
not obliged to make a statement. He may state the circumstandesvalence for his
defence, make petitions, applications and remedies. He has the righbdse a defence
counsel and consult with him even during actions taken by the authority respdiasibl
criminal proceedings.

Upon completion of the investigation, the police submit to the state prosectite
and a recommendation for indictment with a list of proposed evidencecommend a
different decision (to transfer the case, discontinue prosecutionge ceaxsecution,
conditionally cease prosecution, approve anaftgourt settlement). Depending on the nature
of the crime, they are obliged to complete the investigation no kaarvithin two, three or
six months from the commencement of prosecution. The state prosecutdrenmf®rmed if
these deadlines are not observed, and is obliged, in such instances,vialievtase once a
month.

Criminal proceedings before a court are possible only on the basisindiatment
(obzaloba) or a recommendation for punishménévrh na potrestanj)which is presented by
the state prosecutor. He acts on behalf of public prosecution in thegirnge before a court.
An indictment may be filed only for an offence for which prosecutioniniiated. The court
may only try the offence which is stated in the charging document. Tieepstsecutor may
withdraw the indictment before the court of first instance refioe its final session; once the
trial commences, it may be withdrawn only if the accused does nst ihat the trial should
continue. Once the indictment is withdrawn, the case returns to the preliminary pngseedi

The court will first review the indictment filed to determin&ether it is possible to
order a trial(hlavni liceni) or a preliminary hearing of indictmeijbredbezné projedndni
obzaloby) has to be made. The main purpose of preliminary hearing of indictmeat is
determine whether the preliminary proceedings were conducted pursuaatrébetvant legal
provisions and whether the results of the preliminary proceedings &ogestito warrant the
accused person’s committal for trial.
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The trial is conducted by the presiding judge, who usually also examinegidieace.
The state prosecutor, on his own initiative or at the court’'s requesides evidence which
has not yet been obtained or examined. During evidence proceedings atlttiee tatate
prosecutor proposes the examination of further evidence and usually providescevin
support of the indictment. The defence counsel or the accused who has nue defensel
has the right to examine evidence to the same extent, in favour of the defence.

In principle, the court holds the trial in public. The public may be exclirded the
trial should the public hearing of the case threaten the confidgntilihe facts, ethics or
smooth course of the proceedings or the safety or other important tsitefrélse witnesses.
However, judgement must always be pronounced in public. The trial is h#id tonstant
presence of all members of the panel of judges, the court reportéheasthte prosecutor.
The trial may be held in the absence of the accused only if thenzgsbe reliably tried and
determined even without his presence and when further conditions aees rsigpulated by
the law.

The principal type of court decision in a trial is a judgenfe#sudek)pf acquittal or
conviction. However the court may, in cases stipulated by the law, deaietirn the case to
the state prosecutor for further investigation, to transfer the toasedifferent authority,
discontinue prosecution, cease prosecution, conditionally cease prosecutioprareaan
out-of-court settlement.

In addition to the aforementioned fundamental procedure for criminal gliogsethe
Criminal Procedure Code also regulates certain special typesooéqutings. The 2001
amendment introduced shortened preliminary proceeditig8cené pripravné rizeni) on
which simplified proceedingg&jednodusené rizeni) before a single judge are based. These
summary proceedings are held for offences under the jurisdiction dfiatdieurt for which
the law imposes a prison sentence with the maximum term of ybegs if the suspect was
caught reehanded or immediately after committing the offence, or if the et ®stablished
justifying initiation of prosecution and it may be expected that the suspec be brought
before a court within two weeks at the latest. The summary pneliynproceedings must be
completed within this twaveek timelimit (the state prosecutor may extend them but by no
more than ten days) and the suspect has the same rights in these proceeungscased. If
the state prosecutor arrives at the conclusion that the result® clummary preliminary
proceedings warrant committal of the suspect for trial, punishmergc@nmended. The
single judge at the trial in the simplified proceedings will hearaccused and he may decide
to refrain from evidence of those facts which the parties describe as indisputable.

Another special type of procedure is proceedings against juvefiitesi proti
mladistvym) The specific features of these consist above all in theHatthe juvenile must
have a defence counsel right from the commencement of prosecution. W lexgdeessly
demands the most thorough determination of his circumstances and acknovitediges
proceedings the role of the authority entrusted with youth care. Furtheficatioins, as
compared with the basic type of criminal proceedings, emphasise thatiedakt effect of
proceedings on an offender who at the time of committing the crimeehatiad the age of
fifteen and was not over eighteen, as well as safeguarding the protection of his rights.

Proceedings against a fugitivéizeni proti uprchlému) may be conducted against
anyone avoiding criminal proceedings by residing abroad or being in hiding. Thedccuse
must always have a defence counsel in such proceedings, who has theghtsnas the
accused. The trial is held even in the absence of the accused regardless of whethesdle a
Is aware of this. If the proceedings against the fugitive resataanviction and afterwards
the reasons lapse for which proceedings against the fugitive were ahdacourt of first
instance will annul such a conviction at the proposal of the convictednpainsl there will be
a new trial.
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Another instance of a special type of proceedings is proceedings afemision has
been cancelled by a ruling of the Constitutional Catitbni po zruseni rozhodnuti ndalezem
Ustavniho soudu)Once the ruling of the Constitutional Court is delivered which rerdgrs
and void the decision of the authority responsible for criminal proceedimgsauthority
proceeds from that stage of proceedings which immediately precedptbtimmincement of
the decision which was cancelled. It is bound by the legal opinion presbptede
Constitutional Court and is obliged to take steps and additional actiondased by the
Constitutional Court.

Another special type of judicial proceedings classified by the Crinttnacedure
Code is proceedings before a single jud@eeni pred samosoudcem). The single judge
conducts proceedings on crimes for which the law stipulates a pristense with a
maximum term of five years. Apart from the already mentioned diegblproceedings, the
specific features of the proceedings before a single judge alsotcondiie fact that the
single judge may, without a trial, issueci@minal court order(trestni prikaz) if the facts of
the case are reliably substantiated by the evidence adduced. A trooumt order may
impose only certain types of punishment and a level of punishment only updio dienits -
for example, a suspended sentence of up to one year. It may not be ispoeckedings
involving a juvenile who at the time of its issue has not reachedgheofieighteen. A
criminal court order has the same weight as a conviction.

During the 1990s new kinds of decisions on merits in criminal proceedings we
included in the Criminal Procedure Code, namely conditional cessationoséqoition
(podminené zastaveni trestniho stihani) and approval of owbf-court settlemen{schvaleni
narovnani) These marked the tendency to move away from standard proceedings and
towards alternative punishments and measures in less serious @her siases. The court
and, in the preliminary proceedings, the state prosecutor may, with the conendodused,
conditionally cease prosecution for an offence for which the law stgsuéaprison sentence
of not more than five years if the accused pleads guilty to the offenogensates for the
damage or has taken other necessary steps for compensation. The detss@probation
period of from six months up to two years and it may order the accusedake
compensation or observe some reasonable restrictions and obligatiodsahiemeouraging
his good behaviour. If the accused misbehaves during the probation period or doeghot
all the obligations imposed, the court or state prosecutor will decidproceed with
prosecution.

The court and, in preliminary proceedings, the state prosecutor may tteejgierove
an outof-court settlement and cease prosecution with the consent of the ch@ndbehe
injured party if this concerns proceedings on an offence for which thetipwates a prison
sentence of up to five years. The precondition for such a decision thehatcused declares
that he has committed an offence for which he is prosecuted, cometigatajured party
for the damage or otherwise redresses the damage incurred by tiee aifed deposits the
appropriate sum of money designated for a specified recipient forllgobeneficial
purposes. The accused must allocate at least 50% of the money facibkepefposes to the
state to provide financial assistance to victims of crime.

6.1.6 The Criminal Procedure Code of the Czech Republic is divided into fas Bnd
twenty-five Sections:

Part One — Joint Provisions
Section 1 General Provisions

Section 2 Courts and Persons participating in the Proceedings (authority and jimisdit
courts, assisting persons, exclusion of authorities responsible fornakimi
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proceedings, the accused, defence counsel, the person involved, the injured party,
authorised representative of the person involved and of the injured party)

Section 3 General Provisions on Acts of Criminal Proceedings (request, records,
submissions, deadlines, delivery, document inspection, disciplinary fines)

Section 4 Detention of Persons and Seizure of Objects (custody, apprehensiore exidas
seizure of objects, search of persons, search of dwellings, other ramisknd,
entry into dwellings, other premises and land, seizure and opening of
consignments, their swap and controlling, interception and recording of
telecommunications operations)

Section 5 Rules of Evidence (statement of the accused, witnesses, ceréaialsules of
evidence, expert witnesses, real and written evidence, examination)

Section 6 Decision (judgement, resolution, legal force and enforceability of the decision)
Section 7 Complaints and Proceedings therein
Section 8 Criminal Proceedings Expenses

Part Two — Preliminary Proceedings
Section 9 Procedure before Commencement of Prosecution

Section 10Commencement of Prosecution, Further Procedure therein and Summary
Preliminary Proceedings (commencement of prosecution, investigationalspeci
provisions on investigation of certain crimes, decision in preliminaryeedings,
supervision by the state prosecutor, indictment, summary preliminary
proceedings)

Part Three — Proceedings before a Court
Section 11Fundamental Provisions
Section 12Preliminary Hearing of Indictment

Section 13Trial (preparations for trial, presence of the public at thg t@ening of the trial,
evidence, closing of the trial, adjourning of the trial, court decisiomentrial,
court decision outside the trial)

Section 140pen Court

Section 15Closed Trial

Section 16Appeal and Proceedings Therein

Section 17Appellate Review

Section 18Complaint for Breach of the Law and the Proceedings Therein
Section 19Re-opening of Proceedings

Section 20Special Types of Procedure (proceedings against juveniles, proceedingsg agai
fugitive, conditional cessation of prosecution, -otitourt settlement,
proceedings before a single judge, proceedings after a decision hasrmsdieda
by a ruling of the Constitutional Court)

Section 21Execution procedure (sentence of imprisonment, sentence of communitye servic
sentence of certain other penalties, protective treatment andtpetgouthful
and young offenders rehabilitation, execution of certain other decisions)

Section 22Deletion of Conviction

Part Four — Some Measures Associated with Criminal Proceedings
Section 23Granting Pardons and Use of Amnesty

Section 24deleted
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Section 25Legal Relations with Foreign Countries (requests for extradition &dioreign
country, extradition to a foreign country, acceptance and handing over of a
criminal case, requests, execution of judgements from foreign couds,ing
execution of a judgement to a foreign country)

Part Five — Transitional and Concluding Provisions

6.2.1 — 6.2.6The constitutional basis for restricting the personal freedom ofidinidual
for the purpose of apprehending him for criminal proceedings is set obé i€harter of
Fundamental Rights and Freedoms. Article 8 of the Charter skatepdrsonal freedom is
guaranteed. A person accused or suspected of an offence may only hbed amestises
stipulated in the law. An arrested person must be informed of tlsen®gdor the arrest
immediately, questioned and released within 48 hours or committed totaAguuige must
conduct a hearing of the arrested person within 24 hours of the comanittadecide on
custody or release. The accused may only be arrested upon a judgels jusiified warrant.
The arrested person must be committed to a court within 24 hours. Arjuggeconduct a
hearing of the arrested person within 24 hours of the committal and datidestody or
release. Nobody may be arrested except for reasons set out in tardam the basis of a
court decision.

The Criminal Procedure Code deals with the apprehension of persohs faurpose
of criminal proceedings in Section 4. It distinguishes between the apgrehef a suspect,
the apprehension of a person accused by the police, the arrest ofubedaand taking the
accused into custody. The 2001 amendment introduced important changes inteathishar
changes were particularly motivated by the endeavour to reduce the relatively large oflumbe
people in custody and to reduce the average length of custody.

The police may apprehend a person suspected of committing a crirherdfdre
certain reasons for taking into custody (see further) with the cooktre state prosecutor in
urgent cases, even if prosecution of the suspect has not yet beepdnilibe personal
freedom of a person caught committing a crime or immediatelyaftds may be restricted
by anybody if his identity needs to be determined, to prevent his escapseoute evidence.
However such a person or persons is/are obliged to deliver the suspdw police
immediately. The police will question the apprehended person and eitleaserehim
immediately or refer the case to the state prosecutor sohthatdte prosecutor may file a
petition for custody. The police must deliver the petition without delaythsd the
apprehended person may be committed to a court no later than 48 hours from the
apprehension; otherwise the apprehended person must be released.

If there is a reason for custody and due to the urgency of the casedycdecision
cannot be obtained in advance, the police may temporarily apprehend thel dbeusselves.
However they are obliged to immediately report the apprehension tatbgsbsecutor. The
accused must be committed to a court within 48 hours of detention othdre/immust be
released.

The apprehended person has the right to a defence counsel, may talk tithioiat w
the presence of a third party and can consult with him during the apprehenke state
prosecutor is obliged to commit the apprehended person to a court withodycpstition
within 48 hours of the apprehension. A judge is obliged to hear this person el wiithain
24 hours of delivery of the state prosecutor’s petition about his redeasking to custody. If
the 24hour period from delivery of the state prosecutor’s custody petition eedrd, this
always constitutes a reason for a decision to release the accused.
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The accused may be taken into custody only if specific facts of Heegiee rise to
justified concerns that

a) he will escape or go into hiding to avoid prosecution or punishment partycifldmis
identity cannot be immediately determined, if he has no permanentnasideif he is
liable to receive a severe sentence {astiape custodyvazba wekova),

b) he will influence hitherto unquestioned witnesses edef@ndants or otherwise obstruct
the clarification of facts important for prosecution (collusion custogzba koluznj or

c) he will commit the offence again for which he is prosecuted or caenfiie attempted
offence, or commit a crime which he has planned or threatened to t@pmeventive
custody- vazba predstiznd).

The established facts must also indicate that the offence fahwgnosecution has
been commenced has all the characteristics of a crime and exé@sons must exist for
suspicion that this crime was committed by the accused. When ma#tewiséon on custody,
the court is therefore obliged to make a preliminary assessmehe gdistifiability of the
accused person’s prosecution. The absence of this obligation was frequigistsed in the
past.

In addition to the exemptions set out in the law, it is not possibkkihto custody
an accused prosecuted for an intentional offence for which the lawlaséis a prison
sentence of no more than two years or for an offence committed thougieneglifor which
the law stipulates a prison sentence of no more than three years.

If any of the reasons exist for custody and the presence of the acarssmt be
secured for questioning, the judge will issue an arrest warrant. Tice pfficer who arrests
the accused on the basis of the warrant is obliged to commit hirowarawithin 24 hours. If
he does not, the accused must be released. The judge to whom the aazusedmitted
must hear him within 24 hours and decide on custody, otherwise the accusethemus
released.

All authorities responsible for criminal proceedings are obliged contihudos
examine whether the reasons for custody persist or have changed. Thed attiss be
released immediately if the reason for custody lapses, or itiderd that in view of the
accused person’s circumstances or the circumstances of therasseution will not result in
a sentence of imprisonment and that the accused person’s behaviour doesstitite a
reason for keeping him in custody. The accused has the right at any tapply for release.
The court must decide immediately about any such application. If theaippii is rejected,
the accused may, unless he presents new reasons, repeat the appbosteen days after
the decision acquires legal force. Custody may last only for a necgssaod of time.
Collusion custody may last no more than three months; this does not appdydiscovered
that the accused has already influenced the witnesses-aef@adants or has otherwise
obstructed prosecution. If the period of detention during preliminary proceediagses
three months, the public prosecutor is obliged to decide whether thecsbasstd remain in
custody or whether he should be released. The court is obliged to detiuhetiity days of
an indictment whether the accused should remain in custody or whethdrohle e
released. If the state prosecutor or the court decides that ¢heedcshould remain in
custody, they are obliged to make a new decision on this question within three months.

The total length of custody during prosecution may not exceed either one, ®e, thr
or four years depending on the nature of the crime.-tBing of the term of custody is
allocated to preliminary proceedings and 4ihds to proceedings before a court. Once this
period expires, the accused must be released.
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There are several alternatives to @#cape and preventive custody in appropriate
cases and if the conditions set by law are met. The firshattee is accepting guarantees
given by a citizens’ interest association or by a trustworthy persorercong the future
behaviour of the accused and an assurance that he will not avoid prosetiiicsecond
alternative is acceptance of a written promise by the accuseadan orderly life, not avoid
prosecution, meet the obligations and observe the restrictions imposed .ofmhenthird
alternative is supervision of the accused by a probation officer thsitta&ommittal to
custody. If the accused does not meet the obligations imposed in connedtiothiwi
alternative to custody and if the reasons for custody persist, thamekuthority will decide
on taking him into custody. The last alternative to custody is acceptdreebail whose
amount is determined by the authority deciding on custody. If an accused whcewesl an
alternative to custody avoids prosecution or does not cease committingestféhe amount
of bail is forfeited to the state. The court will make a newsil@e on custody. There are no
alternatives to collusion custody.

Only the court may make a decision on taking the accused into custody. The court and,
in the preliminary proceedings, the prosecutor decide whether the astimsed be kept in
custody. The public prosecutor may decide during the preliminary proceedireleaserthe
accused from custody even without an application. If the state prose@jgcis an
application for release from custody, he is obliged to submit it to the court for itsodecisi

The court which pronounces a conviction must take into consideration thibdattie
accused spent a certain period of time in custody during the crimowdaulings. If criminal
proceedings were conducted against the offender while he was in custodyhend/as
sentenced as a result of these proceedings, the time spent in cgstjucted from the
sentence if this is possible in view of the type of punishment imposéte time spent in
custody cannot be deducted, the court takes this fact into consideratiodeteenining the
type of sentence or its duration. Custody in this case means eachatdrgrentioned ways
of restricting personal freedom for the purpose of apprehension of thetsospige accused
for criminal proceedings.

To complete the picture, it should be mentioned that the Criminaldnaec€ode also
recognises special types of custody, such as banishment yfuaigh vostovaci), into
which it is possible to take a person who has been sentenced for bamishaer conditions
stipulated by law, and extradition custa@azba vydavacijnto which a person may be taken
under conditions stipulated by law about whom extradition proceedings are uaygldorw
extraditing him to a foreign country.

6.2.7 - 6.2.9 Czech criminal law distinguishes between regular and extraordiaagdies
for the decisions of a authority responsible for criminal proceedinggil&eaemedie§ ddné
opravné prostiedky) are complaint (stiznost), appeal (odvolani) and protest(odpor),
extraordinary remedie@imorddné opravné prostiedky) include appellate reviedovolani)
complaint for breaching of the laitiznost pro poruseni zdakona) and reopening of the
proceedings(obnova rizeni). Extraordinary legal remedies may be applied only after the
contested decision acquires legal force. A complaint, appeal or prnodégstontest a first
instance court decision which is not final. It should be mentioned for etemgiss that a
specific legal remedy exists as part of extradition proceedingsetjdahe Minister of
Justice, if there is doubt about the correctness of the court'sd@tagion, may submit the
case to the Supreme Court for its consideration.

A complaint may be filed only for such resolution of the court of firstance which
the law expressly allows. The court issues resolutions on many diffaspects of cases,
ranging from simple procedural decisions, to serious decisions concerningycaad up to
decisions about the case itself (cessation of prosecution, conditessaition of prosecution,
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approval of an oubf-court settlement, etc). The court which issued the contested resoluti
may satisfy the complaint itself; otherwise it submits thee dasa higher instance court,
which will either reject the complaint or annul the contested ra@imdjissue a decision itself,
or after annulling the resolution charge the court of first instamcedpen the case and make
a decision on it.

As stated previously, one of the special types of judicial proceeding®aésedings
before a single judge. The single judge may decide, under the conditiongetifnyldaw, to
issue a criminal court order without hearing the case at aThalcriminal court order is one
of the ways of simplifying and speeding up criminal proceedings in chs¢sate less
involved both in terms of facts and legal complexity whereby the purposeinoinal
proceedings may be achieved without a formal trial. On the other hanadhged and the
state prosecutor should retain the opportunity to have the case triedailar trial before a
court. They may therefore file a protest against the criminal coder. If a protest is filed,
the criminal court order is rendered null and void and the single judgerdér the trial.
During the trial he is not bound by the legal classification or the &k the term of
punishment included in the criminal court order.

An appeal is the legal remedy for a judgement of a first instaogd. An appeal
always suspends the enforceability of a judgement. The appeal is ondde dourt which
issued the contested judgement. A decision on the appeal is made byiar sapet. Unless
the court rejects the appeal for formal reasons, it will retienMegality and substantiation of
the contested parts of the judgement and the correctness of the proapplied in the
previous proceedings. If it finds them unjustified, it will rejectnthetherwise it will annul
the contested judgement or a part thereof. Then it will either malezision, which should,
in its opinion, already have been made by the court of first instancet (@ity.discontinue
the proceedings for legal reasons), or return the case to the cdust ofstance for a new
decision, or decide the judgement of the case itself. The court nexytla¢ contested
judgement to the disadvantage of the accused only upon an appeal by theosextatqr
which was filed to the disadvantage of the accused. The court of apagalot pronounce
the accused guilty of a crime for which he was acquitted by the tedtpslgement or
pronounce him guilty of a more serious crime than the one the courstingtance could
have pronounced in the contested judgement.

As regards the possibility of holding a trial in the absence of tbagsad, in general
his presence at the trial is essential. Despite this, thuir@&i Procedure Code recognises
cases when a trial is held in the absence of the accused| magee held in the absence of
the accused only if the court deems that the case may be religolyeven without the
presence of the accused. Other conditions include inter alia thth&édhe indictment was
duly delivered to the accused, that the accused was duly summoned ial tedtthat there
was a hearing of the offence which is the subfeatter of the indictment. The trial may not
be held in the absence of the accused if he is in custody or servirgpm@ ggntence or if it
involves a crime for which the law stipulates a prison sentenoguod than five years (this
does not apply if the accused requests that the trial should be heddaimskince). In cases of
compulsory defence, a trial may not be held without the presence of a defence counsel.

Another instance when criminal proceedings (as a whole or only tdaancektent)
take place in the absence of the accused is that of the aforemeehfiroceedings against a
fugitive. The right to a defence is in this case safeguarded bydhéhé the accused must
have a counsel who then has the same rights as the accused.

For the sake of completeness, it should be mentioned that at a psblmnseealing
with an appeal the presence of the accused is desirable but nmitaés¥éhen the accused
has to have a defence counsel, he must in all cases have hintria the the absence of the
accused because he is in custody or serving a prison sentence, a [gsiic gka court of
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appeal may only be held if the accused expressly declares that \es iiés right to be
present at the public session.

All of Section 5 of the Criminal Procedure Code deals with thes rofleevidence, and
the individual means of evidence are also specified in the provisitaimgeto individual
stages of criminal proceedings. The fundamental principles governing azeck evidence
are those of faefinding, the presumption of innocence, immediacy and oral deposition, and
the principle of discretionary assessment of evidence. The accussth’peplea of guilty
does not relieve the authorities responsible for criminal proceediogsréviewing all the
relevant circumstances of the case. In preliminary proceedinggjttigrities responsible for
criminal proceedings apply equal care to clarifying circumstancé®tadvantage as well as
to the disadvantage of the person against whom the proceedings are beingeconduct
proceedings before a court, the state prosecutor and the accused may anopegamine
evidence in support of their standpoint. Each of the parties involved miayseevidence,
adduce it or propose that it be examined. The fact that the authepiynseble for criminal
proceedings did not seek out or demand evidence does not constitute a reasctiog
such evidence. The state prosecutor is obliged to furnish evidence afctieed person’s
guilt. This does not, however, relieve the court of the obligation to furnish adtigadance
to the extent required for its decision.

Everything which may contribute to clarifying the case may serve aerma,
particularly the statement of the accused and the testimony ofitthesses, expert opinions,
objects, items and documents important for criminal proceedings and nex@ami The
Criminal Procedure Code contains rules on how to conduct and document ihg bé#ne
accused and the witnesses, the conditions and rules for the use alfistpegiorts and expert
opinions, and the rules for examination. The special rules of evidencatszgahfrontation,
recognition, investigative experiment, crime reconstruction and inspectiosit@nAny
violation of the stipulated rules during the evidence procedure may mesoltalidation of
such evidence and it may no longer be used in further proceedings. The CHroredure
Code defines the exemplary case of evidence obtained illegally by dleg@ion or threat of
coercion, which may not be used in proceedings except where it is usédersce against a
person that used such coercion or threat of coercion.

The 2001 amendment to the Criminal Procedure Code transferred thena@txamof
evidence primarily to the stage of proceedings before a court therebycemthéhe active
role of the prosecution and the defence. The basic rule remainsitteriae before a court is
examined by the presiding judge while the state prosecutor, the accusgefehise counsel
and certain other parties involved in the proceedings may, with the pgegidge’s consent,
ask questions of the persons examined. However, the public prosecutor,u$edaaed his
defence counsel may in that case demand that they themselves bedalowexamine
evidence, particularly through questioning a witness or expert withesrésieling judge
will comply particularly if this concerns evidence related to tlpstition or obtained and
adduced by them.

When adjudicating in criminal proceedings, the court may only take into account
evidence which was admitted for examination before the court. Syritaother authorities
responsible for criminal proceedings, the court assesses evidermo®idaace with its inner
belief. The Criminal Procedure Code therefore does not stipulateegal rules as to the
extent and type of evidence required to substantiate facts and detdrenanedibility of each
piece of evidence. The court assesses the evidence at its discretion.

6.3. Organisation of the Detection and Investigation

The principal authority responsible for detecting and investigating cisibs Police
of the Czech Republi¢Policie Ceské republiky). Act No. 283/1991 Coll., as amended,
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specifically includes in the tasks of the police the detection iofies; identification of
offenders and investigation of crimes. The police are under the jtigsdaf the Ministry of

the Interior. They comprise the Police on the Beat, the CriminatdPahd Investigation
Department, the Traffic Police, the Administrative Service u8gcService, the Aliens and
Border Police, the Task Force, the Railway Police and the Airport Service.

The Police Presidium of the Czech Repuliolicejni prezdium CR) supervises how
the police operate when fulfilling their tasks. It is headed by thied°Bresident, who is the
superior of all police officers. The Minister of the Interior appoianhd replaces the Police
President with the consent of the government of the Czech Republicolite President is
accountable to the Minister of the Interior for the work of the pollde individual police
services are headed by Directors. The Police President appointspéanckes the directors of
the services. Act No. 186/1992 Coll. stipulates the qualifications reljiarea police officer
and the job descriptions of the Czech Police Force.

The Criminal Police and Investigation Service conducts investigatidres Cfiminal
Police and Investigation Service comprises the Financial Crimeé&tatd Protection Office,
the Special Activities Department, the Department for Deteatif Corruption and Serious
Economic Crime, the Department for Detection of Organised CrimeSpecific Operations
Department, the National ARbrug Headquarters and the Documentation and Investigation
of Communist Crime Office.

The Inspection Division of the Ministry of the Interior, which reportectly to the
Minister of the Interior, is responsible for detecting crimes cdtachby police officers and
identifying the offenders. In certain special cases, the Crimimaleldure Code also confers
the powers of the police on some other bodies. The Military POognska policieare
authorised to conduct proceedings for crimes committed by members afntieel forces,
Prison Service authorities are authorised to conduct proceedings rfasccommitted by
members of the Prison Service and the Security Intelligence SébBeigecnostni informacni
sluzba) is authorised to conduct proceedings for crimes committed by membedhe of
Security Intelligence Services. The powers of the police are alsaterred on customs
authorities authorised to conduct proceedings for crimes committed bshimgacustoms
regulations and regulations on the import, export or transit of goods.

The state prosecutor investigates crimes committed by the Raflithe Czech
Republic and the Security Intelligence Service. The state prosexutagervision of
preliminary proceedings includes powers to take action or conduct an ientstigation
personally. The captain of a ship on a long voyage may also conduct an iniestajat
crimes committed on board the ship.

The state prosecutor is entrusted with supervision of adherence lity lfgaughout
preliminary proceedings. The state prosecutor may charge the policealuiig such action
as this body is authorised to conduct and which is required to clarégeaar to identify the
offender. He is also authorised to withdraw any case from the polimporarily suspend
initiation of criminal prosecution. In performing supervision, the statsqmutor is also
authorised to issue binding instructions for the investigation of crimesardke documents
from the police for review, participate in action taken by the patieesonally take action or
conduct an investigation personally and issue a decision on any case. Hésmegturn a
case to the police instructing them to supplement it and canceliltbgal or unjustified
decisions and measures, which he may replace with his own. The persast agsom
criminal proceedings are being conducted and the injured party have thatrighy time
during preliminary proceedings to demand from the state prosecutor thrats diel
proceedings or irregularities in police procedure are rectified.

As regards cases investigated by a state prosecutor, supervision océnadhto
legality of preliminary proceedings is performed by a state proseatitar higher level
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prosecutor’s office which also deals with requests to rectifyydetaproceedings or errors in
state prosecutor’s procedure.

As stated previously, apart from the aforementioned exceptions, thdiatetend
particularly investigation of crimes falls under the jurisdictiontied Police of the Czech
Republic. No special authorities exist outside the police structoredétecting and
investigating specific types of crime. However, as far as theti@teof crimes is concerned,
the Criminal Procedure Code stipulates an obligation for state dighdd inform the state
prosecutor or the police immediately of facts indicating thatraechas been committed. In
addition to autonomous authorities such as the Intelligence Service, vapegslist
divisions operate within individual ministries focusing specifically otectén of suspicious
activity in conjunction with the sphere of interest of the ministryguestion. It is, for
example, the Financial Analysis DepartméRtnancni analyticky odbopof the Ministry of
Finance which collects and analyses data on unusual trade transaiifed and reported
by financial institutions. It takes further steps based on such anahgilfils other tasks in
the sphere of measures against the legalisation of the proceedsnef €coperation
between the Police and the Customs Administration of the Czech Refitdsti; sprdva CR)
plays an important role in the fight against dratated crime.

Specialized divisions operate within the Criminal Police and Iryesbn Service of
the Police of the Czech Republic which deal with certain typesroécThe Department for
Detection of Corruption and Serious Economic Crime and the FinandiakeGnd State
Protection Office deal with economic crimes, the DepartmenD&tection of Organised
Crime deals with organised crime and the National -Anig Headquarters deals with drug
related crime.

6.4. Organisation of the Prosecution agency

Act No. 283/1993 Coll., as amended, regulates the jurisdiction and organisation of
state prosecutors’ offices. The state prosecutors’ offices freystem of state offices
designed to represent the state in protecting public intereststefpstagecutor’s office brings
an action on behalf of the state in criminal proceedings and has otles dater the
Criminal Procedure Code. Under the conditions stipulated by law, it sipervises
adherence to legal regulations in places where personal freedastristed under legal
authority and in cases stipulated by law is also involved in areas tther criminal
proceedings alone.

The system of state prosecutors’ offices comprises the Supretes FBosecutor’'s
Office (NejvysSi statni zastupitelstvithe High State Prosecutors’ Officégchni statni
zastupitelstvi)the Regional State Prosecutors’ Offi¢Ksajské statni zastupitelsjvand the
District State Prosecutors’ Officé®kresni statni zastupitelstyglso higher and lower Field
State Prosecutors’ Office®olni statni zastupitelstvijuring the state of emergency. The
jurisdiction of individual state prosecutors’ offices is the saamsethe jurisdiction of
individual courts.

The higher level state prosecutors’ offices supervise the agsiwfi the lower level
state prosecutors’ offices in their own districts. They also adjtelion remedies against
decisions of the state prosecutors’ offices at the level imitedglidelow. The Supreme State
Prosecutor’s Office is authorised to issue general guidelines tp amdf direct the activities
of state prosecutors’ offices. The higher level state prosecutor’s faeghorised in specific
cases to instruct the state prosecutor’s office at the leveakdiately below in its district.
Each state prosecutor’s office has its own head. The Supreméd,8iatzutor is responsible
to the Minister of Justice, who supervises the activity of the Sugpr8tate Prosecutor’s
Office.
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At the proposal of the Supreme State Prosecutor, the Minister tafeJappoints a
state prosecutors for an undetermined period of time. The governmdw,abposal of the
Minister of Justice, appoints and replaces the Supreme StateclRovsehe Minister of
Justice appoints and replaces the other heads of the state prosecutors’ offices.

As stated previously, in criminal proceedings it is the state pomewho brings a
charge behalf of the state and represents the state in the pngsedthr simplification, his
role may be divided into the role he plays in preliminary proceedings amdl&is judicial
proceedings. In preliminary proceedings the state prosecutor is entuittesdipervision of
adherence to legality. See the relevant text in Point 6.3 defining hjgetemncies with respect
to the police authority which verifies the facts indicating thatiraechas been committed or
conducts the investigation. The 2001 amendment introduced into the Criminadiec
Code the use of what are termed intelligence means and ddeigaed transfer, surveillance
of persons and objects, use of an undercover agent. In this connection,ah@agatutor
was entrusted with certain powers to make decisions on permitting their use.

Reference was made in Point 6.3 of the exclusive power of thepstatecutor to
investigate crimes committed by police officers or members ofSéeurity Intelligence
Service. He is also authorised in preliminary proceedings to adjudicatextension of
custody and keeping an accused in custody, release from custody, applicatienaauiused
for release from custody and certain other measures.

The state prosecutor’'s powers are fundamental in connection witlortin@etion of
preliminary proceedings. He has the exclusive authority to bring a charge (or reconimnendat
for punishment upon completion of summary preliminary proceedings), which detsrthe
further course of the proceedings due to the fact that prosecution beforgt takes place
only on the basis of an indictment and the court merely decides on theeo$igecified in the
indictment.

In preliminary proceedings, prosecution may also be pursued in a mannethather
through an indictment (recommendation for punishment). It is within the gtasecutor’s
powers to make decisions to this effect. If the conditions listededaw are met, the state
prosecutor may terminate the case, transfer it to another relewtimbrity, cease the
prosecution or discontinue it. When these decisions acquire legal fagete subject to
review by the Supreme Public Prosecutor’s Office. In conjunction witketidehcy to pursue
alternative methods of dealing with criminal cases in appropréatesc the state prosecutor is
also authorised in preliminary proceedings and under conditions stipulatedwbyo la
conditionally cease prosecution or decide on approving aofexdurt settlement and cease
criminal prosecution. In addition, he may also suggest any of the protengaesures
(ochranné opatreni) either in the indictment or separately.

The state prosecutor represents public prosecution in proceedings befong. &See
Point 6.1 for other competencies and steps in proceedings before a coadgesnstipulated
by law, the state prosecutor may lodge a complaint against the decismosurt, regardless
of whether they are procedural decisions or on merits (except fqudgement). The state
prosecutor is also authorised to appeal against a judgement becatsdanobirectness,
regardless of whether it is to the advantage or to the disadvantdgeaufcused person. The
state prosecutor’s presence in appellate proceedings is mandatory.

The Supreme State Prosecutor may contest the final decisionoaftaoa merits by
appellate reviewdovolani) The participation of a state prosecutor from the Supreme State
Prosecutor’'s Office is mandatory in proceedings on appellate revielvahehe Supreme
Court. The state prosecutor from the Supreme State Prosecutfics &$o participates in
proceedings at the Supreme Court on a complaint for a breach of tishielwis lodged by
the Minister of Justice. Finally, the state prosecutor may pefitiopermission to r@pen
proceedings that have run their lawful course. He may, but need not, paaeticn
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proceedings pursuant to the petition for reopening the proceedings. In proceedings poirsua
an extraordinary legal remedy, the state prosecutor has the right tdepesvopinion on the
case or file a petition for examination of evidence. If he himgelfitioned for an
extraordinary legal remedy, he may withdraw the petition.

The state prosecutor has additional competencies and duties pertaitiiegphase of
enforcement of a decision, particularly where it is a decision feskaed himself. He also
plays an important role in legal relations with foreign countries, weagquesting extradition
of an accused from a foreign country, during proceedings on extradition of an ders
criminal prosecution in a foreign country, during acceptance of a cricasal from a foreign
country or its handing over to a foreign country, when requesting legal aidférengn
bodies and in proceedings on the enforcement of foreign court decisions.

6.5. Organisation of the Courts

As stated previously in the section on the judicial system, legislagrtaining to this
area has changed considerably in recent years. The new Courts and Jcidgasé\ into
effect on ' April 2002. The court system now comprises the Supreme Qéeiity3si soud)
High Courts(Vrchni soud) Regional CourtgKrajsky soud)and District CourtgOkresni
soud) The Supreme Administrative CofNejvySsi spravni soudjill begin to operate as of
1 January 2003. It will not, of course, deal with criminal cases. Thetscwomprise
president of the court, vigaresidents of the court, presiding judges and other judges.
Depending on the field of their activity, judges of the Supreme Couissié criminal
division, civil division and commercial division. The Supreme Court deamfesriminal
cases as a panel of judges composed of a presiding judge and two juddeéighT@eurt sits
as a panel of judges composed of a presiding judge and two judges. LikesvRedional
Court sits as a panel of judges composed of a presiding judge and twddasg,jif it decides
as a first instance court, or it sits as a panel of judges cothpbsepresiding judge and two
judges if it decides on a remedy. The District Court sits asel d judges or as a single
judge. A single judge conducts criminal proceedings concerning offences fdr thiei law
imposes prison sentences of no more than five years. The panels ofglidgestrict Court
are composed of a presiding judge and two lay judges. Only a judge mayasiresiding
judge at all these courts.

The internal organisation of the courts is based on court sectionsdfénrone panels
of judges or single judges. Judicial boafssudcovska radagre established at the Supreme
Court, the High and Regional Courts, which operate as an advisory body foesiaept of
the court. The judicial board is also established at a DistoartGvhich has more than ten
judges.

The President of the Czech Republic appoints judges for an indefinibel péitime.
Lay judges are elected by local authorities for a-fgear period of office.

The aforementioned indicates that Czech law assigns a certaitortdy judges in
judicial decisioamaking. Unlike the Angl&axon legal system, their involvement in
proceedings is not that of a jury (this does not exist in the Czechajydjdout instead they
sit on a panel of judges when criminal cases are tried. In procegthiegsparticipate in
examination of evidence by questioning the persons examined. The judges and lay judge
have equal powers when voting on a verdict, with the lay judges voting befquesthéing
judges.

First instance criminal proceedings are held at a DistricttCBust instance criminal
proceedings are held at a Regional Court if the law stipulatdbdee crimes a sentence of
imprisonment with a minimum term of five years, or if they aableé to exceptional
punishment. As a first instance jurisdiction court it also conductepeditgs on certain other
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crimes as stipulated by law. The immediate higher level coudyalwlecides on remedies
from decisions of first instance courts.

The Supreme Court is competent to decide on extraordinary legal ren(aoiellate
review, complaint for a breach of the law) against final decisidusng the proceedings on
appellate review the Supreme Court reviews, to the extent and foedbkens stated in the
appellate review document, the legality and justification of that qfatte decision against
which appellate review was filed, as well as reviewing the piweewhich preceded the
contested part of the decision. If appellate review is filed agaimgiilty verdict, the court
always reviews the punishment verdict as well as the other \&mtising from the guilty
verdict. The Supreme Court will, in the same manner and to theesderd, also review the
contested decision within the context of proceedings on a complaint for a breach of the law.

Judicial precedents are not a formal source of Czech crimimaHawever, decisions
already issued, particularly decisions of higher courts, do in fact nmtudecisiormaking
practice. The Supreme Court monitors and assesses final courbrieend on the basis of
these, in the interests of conformity in judicial decisimaking, forms standpoints on the
decisionmaking activity of courts in cases of a certain type. It publishese teandpoints
together with its own selected decisions and those of other counts @otlection of Judicial
Decisions and Standpoints. These published decisions and standpoints then decidee
for the interpretation and application of legislation.

The fundamental rules by which the jurisdiction in rem of a courtimial cases is
determined have been described above. As far as local jurisdicticonierned, the
proceedings are held at the court in whose district the crimeamasnitted. If the location of
the crime cannot be identified or if the crime was committedaahrthen the case is assigned
to a court in whose district the accused resides, works or appedrss hot possible to
identify these places or they are outside the Czech Republic, proceadingsnducted by
the court in whose district the crime came to light. Jurisdictmrednduct preliminary
proceedings is assigned to the respective District Court in whdsietdise state prosecutor
who filed the petition operates. A special provision exists for proegednvolving juvenile
offenders when, with a view to the young offender’s boeling, the respective court may
assign the case to a court in whose district the juvenile livés arcourt which for some
other reasons is the most effective in view of the young offender’s interests.

6.6. The Bar and Legal Counsel

The right to a defence is one of the fundamental elements of Czech ctaminahich
is also guaranteed at a constitutional level by the Charter of Funtiniights and
Freedoms. The accused has the right to be given the time and the oppootymépare a
defence by either being able to defend himself or retain a defencestoineach stage of
the proceedings he must be informed of the rights allowing him to fully lawaself of his
defence and the fact that he may also choose his own defence coungel.l@wer who is
not involved as a witness, expert witness or sworn interpreter mag alefence counsel in
criminal proceedings.

The suspect and later the accused has the right to legal aid throughuntlc
proceedings. There is a difference between a chosen defence coletetidsy the accused
or selected for him by one of the persons closely related to hied listthe law, and an
assigned defence counsel. The court assigns a counsel to the activsedafe reasons for
compulsory defence, the accused has no counsel, and did not take advantaginevibi
time limit of his right to choose one. Cases of compulsory defence, thbesiccused must
have a defence counsel, include proceedings on a crime for which thstipaates a
sentence of imprisonment of more than five years, proceedings involving ralguoe a
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fugitive, cases when the accused is in custody or serving a prison ser@edcsome other
cases stipulated by law.

The defence counsel is entitled to file petitions on behalf of tloeisad, file
applications, appeal on his behalf or inspect documents. If the accusezigody, he may
talk with him without a third party present. From the commencemeptasiecution, he is
entitled to be present during investigations the results of which magdekas evidence in
proceedings before the court. He may ask questions of any person examinemsand r
objections against the method of investigation. Upon completion of the inviestigae is
entitled to read through the investigation file and propose additional evidarm®ceedings
before the court he is entitled to take part in all actions intwthie accused may take part,
put forward evidence and participate in its examination.

If a suspect is arrested, he has the right to choose his defencelctalksvith him
without a third party present, consult with him during the period of aarestequest that the
defence counsel should be present at his first investigation sessiotief€hee counsel may
also take part in the hearing of the arrested person before a cakirigna decision on
custody. As stated previously, if the accused is in custody, he must have a defence counsel.

Czech law makes provision for a free defence. If the accused prsvasbility to
pay the costs of his defence, the court can make a decision thartiglesl to a free defence
or defence for a lower fee. In such a case the state pays thef ¢be defence in full or
partially. It does not matter at which stage of the proceedingddime for a free defence, or
defence for a lower fee, is adjudicated. However the accused nowst §vat his financial
situation is difficult. Otherwise, the principle applies that tta@esdoes not bear the costs of
the accused for a chosen defence counsel with the exception of costemflsory defence
incurred as a result of a complaint for a breach of the law.

An attorney is a person entered in the list of attorneys kept aCieeh Bar
Association (Ceskd advokdtni komora). The preconditions for exercising the attorney’s
profession are full legal capacity, university education in law anddiesness (i. e. being
without criminal records). An applicant for the attorney’s professiaatrhave at least three
years’ experience working as a candidate attorney, must pass a e a&xa swear a bar
oath. In cases stipulated by law, the work experience of a candittateegtand the passing
of a bar exams may be replaced by another similar examination or bggiragperience in a
different field of the legal profession.

6.7. The Position of the Victim

The Criminal Procedure Code does not expressly use the term vicaincrohe. It
defines the ,injured party(poSkozeny)which means an entity that suffered bodily harm,
property, moral or other damage because of the crime. An injured pénty mmeaning of the
Criminal Procedure Code may be an individual or a legal entity. Howererwho feels
injured or damaged morally or otherwise by a crime, but where the dasnagethe fault of
the offender or is not caused due to a crime is not considered tarjarad party. The term
»victim of a crime" is used by Act No. 209/1997 Coll., which deals wirlaricial assistance
provided to crime victims.

The improvement of the position of the injured party in criminal proceedsngse of
the overriding trends of Czech criminal law and is reflected inethislative changes made in
recent years. One of the important changes, though not through legislationaloaméan
spring 2001, when a Constitutional Court judgement annulled a provision accordihgto w
a court conducting criminal proceedings falling under the jurisdiction w#fgeonal court
could, depending on the nature of the case tried, decide that the injunedvpald not be
admitted to the proceedings. This provision had frequently been critioiseés shown by
the Constitutional Court judgement, was contradictory to the constitutpriradiples of
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equality of parties before a court and the right to a fair triaé fights of the injured party
were further improved by the 2001 amendment to the Criminal Procedure AldHerities
responsible for criminal proceedings are obliged to inform the injurdg phits rights and
make it fully possible for it to exercise these rights.

Currently, every injured party, regardless of the nature of the casthehaght, even
during preliminary proceedings, to propose additional evidence, inspect docurtientstlee
trial and the public session of appeal, and be able to express an opinto casée. If the
injured party suffered property damage due to a crime, it is aldtedrttt propose that the
court should impose in the conviction an obligation on the accused to compbesajared
party for such damage. In proceedings before the court, the injured party agent (see
below) have the right, with the court’s consent, to question the persongegaand give a
closing speech before the end of the session.

The injured party has extensive rights when making remedies. It ike@rnb file a
complaint against a decision to terminate or transfer the cgagsaa decision to cease
criminal prosecution, against a decision on the approval of aofaaurt settlement or
against a decision on conditional cessation of criminal prosecutionnjtined party which
filed a claim for compensation may contest the court’s verdict byadipgeagainst the
incorrectness or the absence of a verdict on compensation. If thelippntg is a person that
has informed the authorities responsible for criminal proceedings obthmitted crime, and
if it so requests, it must be notified of the measures taken within one month.

In a verdict in which the court sentences the offender for a drymvehich he caused
property damage to another party, the court usually imposes the duty to campensach
damage provided the injured party filed its claim in time. If treulte of examination of
evidence are not sufficient to justify the imposition of an obligatiocotopensate fully or in
part, or if the court acquits the accused of the charge, the veillictfer the injured party
eligible for full or part compensation to civil proceedin@$e injured party also has an
important role in relation to the possibility of prosecuting certaienaférs for certain crimes.
The Criminal Procedure Code defines a range of crimes concernindy wiose who
committed them may be prosecuted only with the injured party’s congleyifire related in
a specific way to the injured party. Exceptions to this are cases such a crime resulted in
death, the injured party is not able to give consent because of his owrddion, the injured
party is a person of under fifteen years of age, or it is obvious fiencitcumstances that
consent was not given or was withdrawn under duress due to threats,erdspendence or
subordination. The injured party may withdraw its consent to criminal qutea, but once
consent is expressly denied, it cannot be granted again.

In addition to the aforementioned appeals against decisions by which proseac
closed in various ways without recognition of a claim filed, in ordesafeguard the injured
party’s right to appropriate treatment of the case, it is alsalp@de request that delays in
proceedings or irregularities in the procedure of the police or tteemtasecutor be rectified.
This must be dealt with immediately and the injured party informed of the result.

It is the right and not the obligation of the injured party to make usatdfements
which the Criminal Procedure Code provides in connection with its stathe proceedings.
It may therefore relinquish them by stating so expressly to the aythesponsible for
criminal proceedings.

The injured party may be represented by an agent throughout the proceedings. Such a
agent is authorised to file petitions on behalf of the injured partyilet@pplications and
remedies on its behalf, as well as to participate in albastwhich the injured party is
entitled to attend. If the injured party which filed a claim for conga¢ion proves that it lacks
the funds to pay the costs incurred in retaining an agent, the couwtewile that it is entitled
to legal aid provided by the agent free or for a reduced fee andowdird an attorney as an
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agent. The costs incurred in retaining such an agent are paid by theAstat rule, if the
injured party is found eligible for at least part compensation, the dedvperson is obliged
to compensate it also for the costs that the injured party incumresforcing its claim,
including the costs of the agent. If the number of injured parties epganally high and the
pace of proceedings could be threatened by the exercising of their indghis) they will
exercise their rights in the proceedings through a joint agent whom theyecabd they do
not reach agreement, the court will assign one.

The role of the injured party is further enhanced in conjunction withntheduction
of elements of probation and mediation into criminal proceedings. Theflésted in the
possibility of the injured party’s direct participation in exdicial negotiations on the case
with the offender (conditional cessation of criminal prosecution eobaburt settlement), or
the fact that in the context of the obligations imposed on the accuskdthei use of
alternative punishment such as suspended sentence, conditional dischasgg®ivision or
parole, the court may also impose on the accused the obligation to providensaiion for
damage caused by a crime.

As regards the possibility of the injured party to claim compensatiodgdmage or
loss by recourse of private action, in principle it applies that dhgpensation procedure in
criminal proceedings is an adhesive procedure and if the criminal émuwthatever reason,
does not recognise the claim, this does not affect the injured pagtyt¢o take its claim to a
civil court. The injured party does not have to file a claim for congiers in criminal
proceedings at all and may resort solely to a civil remedy. HowédweeCitiminal Procedure
Code expressly states that a claim for compensation may not befiteichinal proceedings
if a decision on such a claim has already been made within the cohtextifferent type of
procedure. In view of the fact that only a claim for compensation foada to property may
be recognised in criminal proceedings, the injured party may demand congefmabdther
damage (to dignity, honour and so on) only outside criminal proceedings evenafdtaim
for compensation in the form of financial satisfaction.

It is at the discretion of the injured party whether its demand @feent of the
obligation to compensate for damage caused by an offence, regardlesstiodrwhis is
recognised within the context of criminal proceedings or not, and the irpargdmay avail
itself of the options set out in civil law. However, the Criminabdedure Code has a
provision for securing the claim of the injured party, which is aimedaaititating the
satisfaction of its claim. If there are reasonable concerighbasatisfaction of the injured
party’s claim for compensation for damage caused by a crime wibseucted or difficult,
the claim may be secured from the property of the accused, up to thelpratveunt of the
damage, by a procedure stipulated by law. This is adjudicated by the nduthea state
prosecutor in preliminary proceedings. The legally recognised claim neay ke satisfied
from such seized property.

Act No. 209/1997 Coll. introduced into Czech law a provision for financiddtasse
provided by the state to victims of crimes. This law deems astianvan individual that has
suffered bodily harm as a consequence of a crime. A victim isdalsmed to be a person
who survived the victim of a crime if the deceased was the progfd@aintenance to this
person or was obliged to provide it (for further details on the lawPs@et 10.4). The
activities of a number of negovernmental organisations should also be noted in conjunction
with the issue of assistance provided to victims of crimes.

7. Sentencing and the System of Sanctions
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7.1.-7.2. The methods used to achieving the intention of the Criminal Code are the
deterrents of punishment, sentencing and execution of punishment and protecisieas.
According to Article 39 of the Charter, punishment may only be imposedardance with

the law (nulla poena sine lege — the principle of legality). Punishfoerdrimes may be
imposed, exhaustively listed under Art. 27 of the Criminal Code, in thewioly forms: a
sentence of imprisonment, community service, forfeit of honorary thes distinctions,
military demotion, prohibition to undertake activities, forfeiture of propdmes, forfeiture

of an object or item, banishment or a residence ban. In addition |sbipassible to impose
exceptional punishment specially regulated in Art. 29 of the Criminal Code.

Protective measures are a separate area of criminalas®atihich may be imposed
not only on criminally liable persons, but also on persons that are natalhymiable (either
due to insanity or because they are under age). They are imposed bynalarourt or, in
exceptional cases, by a civil court (imposing protective rehabilitaiiopersons under 15
years of age). They may be imposed as separate sanctions or in additiorishment. The
principle stipulated in Article 39 of the Charter applies to therthe same way. The legal
conditions include committing a crime or an offence which, regardletisegberson of the
offender, would otherwise constitute a crime. The aim of protecteasuares is to protect
society exclusively by special prevention. The means for achieving fieist & not the
detriment to, but rather treatment and education of the offender or aliggoan item or
object. Protective measures are protective treatment, proteciination and confiscation of
an item or object; protective rehabilitation may only be imposed on a juvenile.

7.3. The principle of the supporting role of criminal repression is pasiuktressed for
juveniles. This is reflected above all in the fact that an offevittea low degree of danger to
society is not classified as a crime for juveniles, while faeopersons it is only an offence
with a negligible degree of danger to society that does not constituteea Prime emphasis
is laid on the educational purpose of punishment for juveniles. A juvenijeomiy be
sentenced by the court to imprisonment, community service, forfeituren obbgect,
deportation, or a fine if he is gainfully employed; prohibition to undertateitées may only
be imposed by the court on a juvenile if this does not interfere withignahtraining, while
the maximum term which may be imposed is five years (Art. 78).

The sentences of imprisonment cited in the Criminal Code are cedadealf for

juveniles, while the maximum term which may be imposed is five yeardhiandihimum one

year. If a juvenile commits a crime for which the law in ipe8al Part allows an exceptional
punishment and the degree of danger of such a crime to society in vibe pérticularly
abominable manner of its perpetration or its particularly abominaldéven or the
particularly grave and difficult to remedy consequence is exceptionglty thie court may
impose a term of imprisonment of from five up to ten years, ifliebes that punishment
within the range cited above is not enough to achieve the purpose of the punishment (Art. 79).

This provision only applies to prison sentences; as regards other typesisiiment
which may be imposed on juveniles, the same terms apply as for adultdef, with the
exception of a prohibition to undertake activities.

7.4. The Criminal Code of the Czech Republic provides protection for speotirnal
relations in the armed forces, particularly in the provisions onamylitrimes in Section 12 of
the special Part. According to these, only the most serious cabesaching these relations
are subject to sanction, because less serious offences not aismdchy the stipulated
degree of danger to society are dealt with by the officers in cha&rgexercising their
disciplinary powers. The offender (@ffender) of a military crime may only be a soldier, i.e.
a special entity. Art. 90 para. 4 of the Criminal Code defines tine jsoldier” differently
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from the Armed Forces Act (No. 218/1999 Coll.). The persons mentioned newstnhold
this status at the time they commit the crime.

7.5.-7.6. Act No. 175/1990 Coll. abolished the death penalty and replaced it by life
imprisonment. The inadmissibility of the death penalty is expliciiyutted in Article 6
para. 3 of the Charter. The Czech Republic is also bound by the European ©onwerihe
Protection of Human Rights and Freedoms, including its supplementary Pridtmcél The
abolition of the death penalty is in compliance with a series ofdghNlutions adopted on this
issue as well as important international documents on the protectfond#mental human
rights. By abolishing this penalty, our state took an unambiguous stand on thebitityiada

one of the fundamental human rights, the right to life. However severat yhion polls
show that most respondents are in favour of restoring the death pendtig foost serious
crimes (murder).

Since 1961, the death penalty was officially considered an exceptionarapdrary
measure in our law. The Criminal Code allowed the death penalty to be imposed under similar
conditions to those now stipulated for imposing a sentence of life iomonsnt. However,
the range of crimes cited was excessively wide, including a to&8 afimes. Most of these
were military crimes and crimes against humanity and againstates In the 1950s the death
penalty was used in politically motivated trials, particularly fog tiquidation of political
opponents. Under the jurisdiction of the current Criminal Code, i.e. im¢h@9 years before
the abolition of the death penalty, this penalty was in practice exelysmposed only for
crimes of murder in cases of multiple or extraordinarily brutal murders.

The sentence of imprisonment constitutes a universal kind of punishmewnisbet
can be imposed for any crime and on any offender. This punishment is ta¢hefanly or at
least one of the alternative sanctions for all crimes. In additorthe sentence of
imprisonment, any protective measure and any other type of punishment raaylasbe
imposed, with the exception of community service.

The sentence of imprisonment is also the most severe form of punishtrie only
considered if all other types of sentence, enforced outside prisomsarféicient for the
purpose of punishment. The 1990 amendment expressly stipulated that for forivéasch
the maximum term of imprisonment is one year a prison sentence megpbeed if a
different punishment would clearly not attain the purpose of the punishmaimtaihing the
same precondition, the amendment which is effective as'dahuary 2002 extended this
range of crimes to include crimes for which the maximum term is three years.

The essence of serving a term of imprisonment lies in the tergpa@siriction of
freedom of movement of the offender forced to serve time in prison lenégsociated
restriction of civil rights and freedoms. The serving of a senteneahject to a special law
(Act No. 169/1999 Coll.).

In general, the term of imprisonment is determined on the basimakimum limit —
the maximum term which may be imposed is fifteen years (Art. 3@ Jarand also on the
basis of individual sentence categories. The minimum sentence famdakenum term
stipulated by the Criminal Code is 6 months, and there is no generdbrulee minimum
limit in the Czech Criminal Code. It may be inferred from thiattthe shortest term of
imprisonment is one day24 hours.

The Criminal Code recognises three forms of the sentence of imprisonment:
a) a suspended prison sentence or a suspended prison sentence with supervision
b) a sentence of imprisonment
c) exceptional punishment
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Exceptional punishment means a sentence of imprisonment of between f#hd
twenty-five years, and life imprisonment. Exceptional punishment may be imposetboaly
crime for which this punishment is permitted by a special Paneo€timinal Code. If a court
imposes such a punishment, it may also decide that a term of imprisonmedtiseratricter
security prison will not be taken into consideration for the purpose of camalitprison
release.

A court may impose a sentence of imprisonment of between fifteetwamdy-five
years only if the degree of danger of the crime to society is verydnidgine possibility of
reforming the offender is particularly difficult to envisage. A coudy impose the sentence
of life imprisonment on an offender who committed a crime of murderrukdie219 para. 2,
or who intentionally caused the death of another person when committingnieeoérireason
(Art. 91), terrorism under Art. 93 or Art. 93a para. 3, a public threat ukidet 79 para. 3 or
genocide (Art. 259) on the condition that:

a) the degree of danger of such a crime to society is extraordinarilyitigiew of the
particularly abominable manner in which the crime was committetheoparticularly
abominable motive or the particularly grave or difficult to rectify consequences, and

b) the imposition of such punishment is required for the effective protecti society or
there is no hope that the offender could be reformed with a senteimsprisionment of
between fifteen and twenfwe years.

Community Service(Obecné prospésné prace)

Punishment through community service may be imposed for a crime for widch
Criminal Code in its Special Part stipulates a maximum wrimprisonment of five years,
provided that a different form of sentence is not required for the pugigsenishment in
view of the envisaged possibility of reforming the offender and the nafutbhe crime
committed. When imposing punishment, a court will consider the attituihe @iffender and
his state of health (i.e. particularly whether he is capableguflae work). The court may
impose this punishment with a term of 50 up to 400 hours.

The punishment of community service entails the obligation of the conyietsdn to
perform community service for socially beneficial purposes withicoges stipulated, such as
maintenance of public areas, cleaning and maintenance of public buildingsadsdor other
similar activities for the benefit of the local district, or the benefit of the state and other
socially beneficial institutions engaged in education and science, ¢ustireol education,
health protection, fire protection, environmental protection, promotion and tootef
young people, animal protection, humanitarian, social, charity, religious, phgsdigehtion
and sports activities. The work may not be carried out for gainful purpblssspunishment
was introduced into the Criminal Code by Amendment No. 152/1995 Coll. which was
effective as of T January 1996 and a further amendment effective as' dhduary 2002
extended the range of ngmofit-oriented entities for whose benefit the work may be
performed; hitherto these were only local districts.

The convicted must perform community work in person, free of charge ansl fireéi
time but no later than within a year of the date the court ordereguhishment. If, from the
time of conviction to the completion of the community service sentemeaftender did not
lead an orderly life or did not serve the punishment within the setdpefitime through his
own fault, the court will alter the sentence of community servidesaemainder to a prison
sentence, and each, and started, two hours of unserved punishment of commuggy se
count as one day of imprisonment.
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The convicted person serves this punishment within the district cearirawhich he
resides. If the convicted person consents, the punishment may also kb @éside this
district.

Fines (Penézity trest)

A court may impose a fine of between CZK 2,000 and CZK 5,000,000 if the offender
profited by or attempted to profit by an intentional crime, or if thenfdal Code permits the
imposition of such punishment in its Special Part. It is also posgbimpose a fine for
intentional crimes and crimes committed through negligence for whiamaixenum term of
imprisonment is three years and, in view of the nature of the aromamitted and the
possibility of reforming the offender, a prison sentence is not imposed concurrently.

When determining the fine, the court takes into account the personal andtyprope
circumstances of the offender; it does not impose a fine ibibvious that he lacks the funds
to pay it. The court may order that the fine should be paid in monthly nresied of a
reasonable amount. A fine may be imposed on a juvenile only if he is ¢aiafployed.
The sum collected from a fine goes to the state.

If a court imposes a fine, it also provides an alternative punishohemiprisonment
of up to two years in the event that the fine is not paid by the sdiirdeaHowever, the
alternative punishment together with the imposed punishment of imprisommagntnot
exceed the maximum term.

Discharge/Waiver

A court may discharge an offender if the crime committed is lelsser degree of
danger to society, if the offender regrets the crime and convincingly deatessan effort to
reform himself and if in view of the nature of the offence coneditand the previous
behaviour of the offender, it may be reasonably expected that the heathe azfse itself
before a court will be sufficient for his reform.

Under the same conditions, discharge may be conditional, if the court gsngide
necessary to monitor the conduct of the offender for a set period ef Regarding
discharge, the court will set a probation period of up to one year andahadl order
supervision of the offender. Supervision of the offender means it wilkdaded throughout
the probation period.

If the offender who was conditionally discharged has led an orderlgridecomplied
with the conditions imposed during the probation period, the court will acquit(tine
offender is deemed not to have been convicted), otherwise the coudeuitle to impose
punishment. It may do this even during the probation period.

Conditional discharge(waiver) with supervision under Art. 26 of the CrinGoae
closely relates to discharge under Art. 24 of the Criminal Code andobdtlem may be
applied under the same conditions. However, conditional discharge with siqrerusier
Art. 26 of the Criminal Code is the more severe alternative iasot the final decision, but
conditionally subject to fulfilment of certain preconditions, is conneeigld a probation
period and may be made more severe by imposing reasonable restriotionsasaonable
obligations; and usually also usually the obligation is imposed on the offender to endeavour to
compensate for the damage he has caused by the crime committed.

7.7. Inthe provisions of Art. 26 para. 4 (a) to (f) of the Criminal Codellastrative list is
given of reasonable restrictions and obligations which may be imposed offahder to
ensure that he leads an orderly life during the probation period. Reasmestlidions and
obligations may be imposed in connection with a conditional cessation minati
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prosecution, conditional discharge with supervision, suspended prison sentencedesispe
prison sentence with supervision and substitution of custody with the offengledge.
These may also be imposed in connection with the punishment of communite serd for
parole with supervision. From the range of reasonable restrictions agdtiolls, the judge

or public prosecutor may in particular impose the obligation to:

- undergo training to acquire suitable work skills

- undergo an appropriate social training and corrective education programme
- undergo antdrug addiction treatment, which is not protective treatment

- undergo appropriate psychological consultancy programmes

- avoid visits to unsuitable environments and contact with specified persons
- avoid gambling, fruit machines and betting

The court also usually orders the offender to endeavour to compensédie dantage
caused by the crime; the obligation to provide compensation is mandatamyniection with
the conditional cessation of criminal prosecution (Art. 307 and 308 of then@t Procedure
Code) and oubf-court settlementnarovnani)(Art. 309 para. 1 (b) of the Criminal Procedure
Code).

7.8. A general trend is becoming evident in the rule of law of the Czegulilic, as
reflected in international documents on criminal law and punishmenthwduaosists in
looking for more effective methods of fighting and restricting crime ti@nother hand, the
unrestrainable growth in crime, its brutality and associated publieowmhare giving rise to
an atmosphere of repression not only among the public, but in a large plaet @fminal

justice system.

In spite of this, the meaning, purpose and function of punishment are perceived
differently; in the abstract sense of the word, punishment is agaieigedcas a necessary
means of redressing the balance of the social system. On a sonmegvkapractical level
there is basic agreement that the purpose of punishment is as follows:

a) retributive and punitive — i.e. the offender should suffer appropriately apdriighed for
his crime

b) generally preventive — deterring other potential offenders from committing furthegscri
c) restitutive and satisfactory — with regard to the victim

d) neutralising — i.e. making it difficult or impossible for an offendercéonmit further
offences (at least for the period of imprisonment)

e) socially rehabilitative — primarily aimed at the offender’s integration intaegpci

Punishment does not merely represent retribution for a crime irh@ziwinal law;
the fundamental purpose and objective of punishment under Art. 23 of the Criminal Code is to
protect society against crimes and from those who commit them. urtieerf effects of
punishment are derived from the methods applied for achieving the purpodeassénce
of punishment: prevent the offender from committing further crimes, eda to lead an
orderly life and thereby have an educational effect on the rest @twothe punishment
imposed must not be degrading.

When determining the type of sentence and its term, the court take®irgideration
the degree of danger of a crime to society, the possibility of raigrthie offender and his
circumstances. Important elements of the judicial individualisatigpunishment are also the
general mitigating and aggravating circumstances listed in ther@ii@ode under Arts. 33
and 34.
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8. Conditional and/or Suspended Sentence, Probation

8.1.- 8.6. The most frequent and important means of educationally influencing the
offender and an important alternative particularly to sternh prison sentences is the
suspended sentence. The essence of this lies in the fact thatithpronounces a conviction

and imposes a sentence of imprisonment, but defers it (or ratheeswtlie sentence of
imprisonment) on condition that the convicted person behaves properly duringtthe se
probation period and complies with the imposed conditions. A suspended sesteifies i
accompanied by supervision of the convicted person or certain obligationstaiudioas are
imposed on him.

The legal nature of a suspended sentence in the Czech Republidsirsgi debated
in theory and practice. A suspended sentence set out in Arts. 58 to 60Cointiveal Code
may be considered a special form of setting aside an imposed punishment, a splecchbime
serving a sentence, or a special approach which, apart from punishmeptotective
measures, is a means of achieving the purpose of the Criminal Caskafi@d as a threat of
punishment — Art. 2 of the Criminal Code)

The Criminal Code of the Czech Republic regulates the simple suspsekence as
follows: if, in view of the person of the offender, particularly wiggarrd to his previous life
and the environment in which he lives and works, and the circumstantesoafse, the court
Is justified in holding that the purpose of the punishment will be achieved if it is not
served, the court may conditionally suspend a sentence of imprisonmeiievitteximum
term of two years. It will also set a probation period of betweenamuefive years (for
juveniles between only one and three years) commencing when the verdes icbonlegal
force.

The court may impose reasonable restrictions and reasonable obligatitesperson
punished with a suspended sentence as set out in Art. 26 para. 4 in ond&etbim lead an
orderly life; as a rule, the court should also order him to endeavounipensate for the
damage he has caused by his crime.

If the person given the suspended sentence leads an orderly life durprglibgon
period and complies with the imposed conditions, the court will acquitdtimerwise it will
decide, and may do so even during the probation period, that the sentenceseiVdu In
exceptional cases the court may, in view of the circumstances oasieeand the person of
the convicted, uphold the suspended sentence even though the convicted person has given
cause for ordering that the sentence should be served, and

a) order supervision of the convicted person

b) b) extend probation by a reasonable period of time, however of not more thanansp ye
while it must not exceed the maximum term of the probation periodusein Art. 59
para. 1 or

c) order reasonable restrictions or reasonable obligations not hithertceitngod as set out
in Art. 26 para. 4 in order to encourage him lead an orderly life.

If it is determined that the person given a suspended sentence hashnaself] or if
he is deemed to have proved himself (ie the court will not makeisiatewithin a year from
the expiry of the probation because of a fault of the convicted persooffehder is deemed
not to have been convicted.

2P. Samal; F. Pary.- S. Rizman,: The Criminal Code: Commentary, 3rdi@adj Prague, C. H. Beck 1998
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A suspended prison sentence with supervision under Art. 60a and Art. 60b of the
Criminal Code (introduced by amendment to the Criminal Code No. 253/1997 diitdirs
in that the term of the sentence the serving of which can be conditienapended may be a
maximum of 3 years (as opposed to 2 years), and also in that concurngmtiyerssuspended
sentence the court is obliged to order supervision of the offender. Thod aupervision is to
ensure more intensive monitoring of the offender’s conduct during the probatiod pad
also provision of necessary care and psychosocial assistance. Reasesalutons or
reasonable obligations may be imposed on the offender as part of theorsndédt for the
probation period in order to make him lead an orderly life. As a rulecilne also orders that
the offender should endeavour to compensate for the damage he has caused by his crime.

The suspended prison sentence with supervision is a typical form of prohatiich
facilitates achievement of the purpose of punishment as defined byrithénal Code,
without any severe repression. Just as in other countries of contiBarale, this provision
was influenced by the Fren@elgian concept of suspending a prison sentence for a probation
period during which the convicted person has to observe certain restriticosply with
certain conditions.

Probation is one of the methods of dealing with an offender, which comlhiees t
penological (penalty, restriction) and social (supervision, assistasmgcts. It is the
institutionalised supervision of the offender’s conduct. The same princgl®bservance of
the conditions imposed during the probation period, is also applied to conditional redease f
prison. Another probation element introduced into Czech criminal legislai conditional
discharge with supervision. The term ,supervision* is used consisteatlgstablish
conformity of terminology.

Supervision under Art. 26a means the regular personal contact of the pffetidan
officer of the Probation and Mediation Service (probation officedomeration in creating
and implementing the probation programme during the probation period and monitoring
adherence to the conditions imposed on the offender by the court or stifnyldbedlaw. The
probation officer supervises the offender.

The purpose of supervision is:

a) monitoring and control of the offender's conduct thereby ensuring the protection of
society and diminishing the possibility of his committing further crimes,

b) professional guidance and assistance provided to the offender to ensure lkeds an
orderly life in future.

The offender on whom supervision is imposed is obliged to:

a) co-operate with the probation officer in the manner set by the probati@emffased on
his probation programme,

b) appear before the probation officer on dates set by the probation officer,

c) inform the probation officer of his residence and job, and observe reasameddares or

obligations imposed on him by the court and other circumstances important for
supervision, as set by the probation officer,

d) allow the probation officer entry into the dwelling where the offender resides.

Unless the presiding judge determines otherwise, the probation offioglates a
report at least once every six months by which he informs the presiaigg pf the court
which imposed supervision of the progress of supervision of the offender, olz®=pfahe
reasonable restrictions and obligations and his circumstances.
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8.7.- 8.9. The Probation and Mediation Service is structured as an organisatgaraly
of the state and is responsible to the Ministry of Justice. It £tsnsi autonomous Probation
and Mediation Service Centres usually operating in the location ofgtreedcourt (or circuit
or municipal courts with the same jurisdiction status). If two orexdistrict courts reside in
one location, only one centre may be set up. The Probation and Mediatiore $eiveaded
by its director, who is appointed and replaced by the Minister of Justice.

The staff of each centre consists of at least two probation addte service
officers with a university degree and one assistant with a secondary school leaviicgteert

The local jurisdiction of the centres to deal with probation and medi& in line
with the local jurisdiction of the court and, in preliminary proceedings, grosecutor in
whose district the centre operates. In order to speed up proceedings atieef reasons, the
presiding judge or the single judge of the relevant court and, in prelinpnacgedings, the
prosecutor may order that the action required is taken by the centrieose district the
person subject to such action lives.

The centre may also be further structured as required into depatfioensing
particularly on young accused persons at an age close to the age of k& jwrem users of
narcotic and psychotropic drugs.

The Probation and Mediation Service Act No. 257/2000 Coll. specifies ¢ipe snd
content of the work of this service. Its jurisdiction is defined icoedance with the
provisions of the Criminal Code and the Criminal Procedure Code.

The Probation and Mediation Service creates preconditions for aifcihse,deemed
appropriate, to be tried in one of the special types of criminal pitogeeor punishment may
be imposed and completed which is not a sentence of imprisonment, or caatodye
substituted by an alternative measure. For this purpose, it providessmoéguidance and
assistance to the accused, monitors and controls his conduct-apdrates with his family
and the social environment in which he lives and works so that he chareaderly life in
the future. Probation for the purpose of this law means organisation andisiopeof an
accused, charged or convicted person (hereinafter the ,accused”), checkhngserving of
sentences which do not involve imprisonment, including the obligations andctrestri
imposed, monitoring the conduct of the convicted person during the probation period of
conditional release from prison, individual assistance to the accndegualing him towards
an orderly life, and compliance with the conditions imposed on him by thearoilné public
prosecutor, thereby redressing disturbed legal and social relations tibtedigeans ouof-
court action to settle a dispute between the accused and the injuyedpd activity directed
at settling a conflict in conjunction with criminal proceedings. Méalamay take place only
with the express consent of the accused and the injured party.

Probation and mediation work involves the following in particular (Art. 4):

- obtaining data on the accused and his family and social background

- creating conditions for deciding on the conditional cessation of criminal
prosecution, or for approving an eaftcourt settlement particularly by negotiating
and concluding an agreement between the accused and the injured party on
compensation for damage, or an agreement on afofaaurt settlement or
conditions for further procedures of this kind or punishment not involving
imprisonment

- supervision of the accused person’s conduct in cases when it was dedieldce
custody by probation supervision

- supervision of the accused person’s conduct in cases when supervision was
imposed, monitoring and control of the accused during the probation period, control
of the serving of other punishment not involving imprisonment, including
community service, monitoring compliance with protective measures
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- monitoring and control of the accused person’s conduct during the probation period
in cases when a decision was made on the conditional release ajniieted
person from prison.

The Probation and Mediation Service also helps to rectify the consequentee
crime inflicted on the injured party and other persons affected by the crime.

9. The Prison System and Aftercare

9.1. Organisation of the Prison System

The Prison Service of the Czech Republic (Act No. 555/1992 Coll.,, which was
amended by Act No. 460/2000 Coll. defining the status and tasks of the Prisice)Se
administers the prison system. The Prison Service is a depaudfést Ministry of Justice.
The Minister of Justice manages the Prison Service through at@®i®eneral whom he
appoints and replaces. The Director General is responsible to thetévliof Justice for the
work of the Prison Service.

The Prison Service comprises the General Director’'s Officesnten centres (for
custody) and prisons (for imprisonment). Individual prisons, i.e. facilibesustody and
imprisonment, are established and abolished by the Minister of JuBtieehead of each
prison is the director appointed and recalled by the Director General of the Prisae Servi

The Prison Service also has a separate organisational unit tadelhstitute of
Education, which organises the vocational training of staff working in the prison system.

Under the relevant legislation, the Prison Service is responsiktleef@nforcement of
custody and prison sentences. By using appropriate resocialisation progrérnmihesnces
the persons serving a term of imprisonment so that the punishment s@hree a positive
effect on their life after they are released. The Prison &eiigi also engaged in economic
activity within the scope required for the inmates to be assigned wbéhn serving a
sentence (or even when in custody).

Another important task of the Prison Service is maintaining order afietly sn the
buildings of the judiciary.

The Prison Service is divided into the prison guards, justice guards anmistictive
service. Prison guards and justice guards have the status of an armeel. $rison guards
guard, present and escort detainees and inmates, whereas justicentpiatds order and
safety in court buildings, public prosecutor’s office buildings and in the bgsdof the
Ministry of Justice. The administrative service handles the ordgamal economic,
educational and other specialist activities in the prison system, including medidceé s

9.2. Act No. 169/1999 Coll. regulates prison sentences. Under this act (Artsé)tence
or penalty may only be enforced in a manner which respects the perspmia dif the
convicted person and limits the harmful effects of imprisonment; haweatvemay not
endanger the required protection of society. The inmates must bel tre@enanner which
safeguards their health and if, the term of the sentence so pesuuksattitudes and skills
should be encouraged which will help the convicted person return to the cogowisitie
and be able to live an independent-alding life.

When received at a prison, the convicted person must be demonstrablgriseail
with his rights and duties under this law and other procedures (treetigedPrison Sentence
Rules issued by the Ministry of Justice and the internal rules of individual prisons).
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Prisoners are placed in cells and the men are always sepaoatetthe women. As a
rule, juvenile prisoners are also separated from adult inmatestedpaffenders from those
convicted and serving a sentence for the first time, those convicted for intentioresd from
those convicted of crimes through negligence. Prisoners with mental aidagabdisorders
are also situated separately, as well as certain other grougmatted persons requiring
special treatment. A special group is formed of prisoners senfmgédntences. They are
placed in specially allocated areas of selected maximum security prisons.

In practice these prisoner placement rules are met depending ooctivenaodation space
available in each prison. In situations when the accommodation capa@tysofs is not
sufficient and the prisons are overcrowded, it becomes very diffiouln¢et all the
requirements of the law.

Prisons are establishments for the collective accommodation oherss The ,one
cell — one prisoner* system cannot be applied as yet in view of sl design of the
premises because the interior-layt in most prisons was dimensioned for the traditional
placement of the convicted in groups of prisoners. A-@ng problem is also the overall
lack of space for prisoners, their leisure activities and the needs of the prigon staf

The Prison Sentence Act guarantees the rights of prisoners andofiee afcthese
complies with the European Prison Rules and other international docufient$N Human
Rights Convention and so on).

Prisons create conditions for assigning work to prisoners either in dven
workshops or in manufacturing centres, or in external companies. The pasamigten
consent is required in order for him to work for a company which is ndiyuahe state (e.g.
for a private firm). The prisoner may withdraw his consent withinstitenotice period; the
withdrawal of consent may not be deemed to be a refusal to work, i.e. a disciplinary offence.

The working conditions of prisoners are subject to the same regulasotivose
applying to the rest of the working population. Prisoners are entitlesvéma depending on
the quantity and quality of work. A government decree sets out in detaibtioitions for the
remuneration of prisoners who are assigned work while serving a senbetgctions are
made from prisoners’ wages to pay child maintenance if the prisemdiged to do so, as
well as deductions for covering the costs of imprisonment and custody andlebte of the
convicted. Total deductions may not exceed 86% of the net wage. The renaditidewage
is the prisoner’s pocket money (12%) and any amount left over is depositesl personal
account the in prison. If a disciplinary penalty is imposed, the pocket money may be reduced.

A persistent problem is the lack of job opportunities for prisoners. @yt 50%
can be assigned work.

Prisoners are provided with regular meals, while consideration is govetate of
health, age and difficulty of the work performed. As far as the opesatobutine of a prison
permits, consideration is also given to the cultural traditions arglowed customs of each
prisoner.

Prisoners are ensured an etgbur period of sleep daily, time required for personal
hygiene and cleaning up, meals, at least one hour for outdoor exercise aswhalyk=aperiod
for personal leisure.

Prisoners are issued with prison clothes suitable for the weath&litions and
sufficient to protect their health. Prisoners have a right to mlechica and treatment. In the
event of illness or injury, they may be put in the Prison Hospital; in extremeaasesner’s
sentence may be discontinued for a necessary period to be spent in loodpitateatment
outside prison. At their own request and if prison conditions permit, éeprédoners can
keep their children, usually up to the age of three, so they may lookhefterwhile serving
their sentence. So far this has been applied only rarely in practice.
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Prisoners are entitled to receive and send correspondence at theixjpense and in
general without restriction. However the Prison Service is entitecheck correspondence
for security reasons. It is forbidden to check correspondence betweensitiger and his
lawyer or between the prisoner and state authorities (this alsesappforeign consulates or
international organisations).

Prisoners have the right to receive visiting relatives for a twte of three hours in
one calendar month. Visits usually take place in rooms designed fputpisse and at times
set by the prison director.

In exceptional cases, the prison director may permit visits in ro@ineontrolled by
Prison Service authorities. Here a prisoner may be allowed undisfpebszhal contact with
his wife during the course of the visit.

Prisoners are also ensured the right to religious services andsetiveres serving
humanitarian purposes. Prisons therefore allow (usually on days ofjomdt)religious
ceremonies to be held for prisoners. Attendance at these religimmaorees is of course
voluntary. Legal regulations set out the conditions under which officialsegitered
churches and religious communities may-op@rate with prisons to provide religious
services.

Prisons also allow appropriate authorities (and -gaovernmental and charity
organisations too) to provide prisoners with social services or othas fof charity to help
prepare prisoners for their future independent life when released.

Prisoners are entitled to order daily newspapers, magazines and bdbks atvn
expense and may borrow appropriate publications (including legal regulations)tlie
prison library to satisfy their cultural needs.

A prisoner can also buy food and personal articles in the prison shop. Rsrenas
usually made by direct debit from the part of the money the prisondresyn spend. If a
prisoner is sent money, it is transferred to his account which is @ekemaintained by the
prison.

Each prisoner has the right to receive a parcel containing food and pertoes
weighing up to 5 kg twice a year, usually for his birthday and ChristmasPfigen Service
officers check the parcels. The legislation concerning receipt oélgavas widely discussed,
particularly whether it should be subject to restrictions at aghit from checking their
contents). The view prevailed that it was not necessary to sendspewogaining food and
personal articles because prisoners could purchase these in prisorastidpe frequent
sending of parcels would facilitate the smuggling of prohibited items into prisons .

Prisoners with the required aptitude are enabled to attend basicssoh@acondary
vocational schools, or may attend various courses to improve their ggieshdls. Prisoner
education is usually provided in the educational centres of the PrisaneSétrisoners may
be allowed a higher form of study. Prisoners serving a sentence insg&domty prison (with
supervision, control), or in a prison for juveniles, may be allowed free meveoutside the
prison to attend school (attend classes, take examinations, etc.).

An important provision of the Prison Sentence Act is the articldherptotection of
prisoners’ rights (Art. 26). In order to exercise his rights and iedtihterests, the prisoner
may file complaints and applications to the authorities responsibldealing with such
cases. Prison directors are obliged to ensure that such applicatidnsomplaints are
immediately delivered to the appropriate recipients. Prison sestafé are obliged to
safeguard the rights of prisoners serving their sentences.

If during a prison sentence it becomes apparent that a prisonengsrbsbcialised,
his sentence may be interrupted for up to 20 days during a calendar year. A praphaven
his sentence interrupted for up to 10 days for serious family reasorssamience may also
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be interrupted for an essential period of time for serious heaomse. The prison director
decides on interrupting a prison sentence and the period of interruptictuistete from the

sentence (however if a prisoner injures himself intentionally aathtent had to be provided
immediately outside the prison medical facility, the period of infmon is not deducted
from the sentence).

As regards convicted juveniles, an individualised approach to treatmeataasingly
applied in order to prevent the negative effects of isolation of jusefiden society as much
as possible during their imprisonment. Convicted juveniles should be treatedanner that
develops their mental, emotional and social maturity. Emphasis isdptat acceptance and
awareness of personal responsibility for the crime they commitighacaional and work
activities of convicted juveniles should be directed at obtaining knowleujskalls which
would help them to find employment once they are released from prison.

Accused persons who have not yet been convicted and are held in prisangjece s
to custodial arrangements. Due to the fact that this concernstrestof personal freedom,
custody conditions have to be governed by the law (and not merely by a dedtee of
Ministry of Justice). This came with the Custody Act No. 293/1993 Coll. (amended bylsevera
provisions in 2000). The fundamental principle of custody is the presumption oEmugc
i.e. that nobody taken into custody may be considered guilty until pronounced guilty by a
final court decision. Hence during custody the accused may only be subjectecth
restriction as is necessary to achieve the purpose of custody, to opssoverules and for
security (to prevent escape and so on). The human dignity of the accusedtrbayabused
and he may not be subjected to physical or mental pressure.

Foreigners, immediately after being taken into custody, must be inforntlediofight
to contact the diplomatic bodies of the country whose citizens thegnare¢he officials of
these diplomatic bodies may visit their citizens in custody without any restrictions.

The public prosecutor regularly inspects the places where custody ansbmmpent
are enforced. He is entitled to visit all places where prisntesees are served at any time,
inspect prison documents, talk to the prisoners without the presence ofpethens, and
request relevant explanations from the Prison Service. When on an imiséc prison, the
public prosecutor may issue orders on the spot for observance of reguiditsible to
prison sentences. He may also order the release of a personlyillsghjected to
imprisonment or held in custody.

The supervision of the public prosecutor does not override the obligationPifisoa
Service authorities to perform their own control activities. Theidtiy of Justice through the
minister’s general inspectorate is also directly involved in control and supervisivhesc

9.3. A convicted person may only be taken into a prison on the basis of anvarittet
order.

A sentence of imprisonment is served in prisons which are dividedcordance with the
method of external guarding and security into four basic types as follows:

- with supervision

- with control

- with security

- with stricter security

Various types of wards may be established in one prison.
In addition to these basic types of prison, there are special prisons for juveniles.
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The court decides in which kind of prison the convicted will serve Initesee. As a
rule, the court sends to a prison with supervision any offender who hasdmenced for a
crime of negligence and who has never been sentenced before for amnialecrime. In
principle, it will send to a prison with control an offender who has cibt@tha crime of
negligence and has served a sentence of imprisonment before for aionatecrtime, or an
offender who has been sentenced for an intentional crime for whichatkienom term is 2
years. People convicted for intentional crimes are usually serrieaa with security unless
lower-security prisons are considered. Offenders who are sentenced faorlWeno have
committed a particularly serious crime for which a prison sentefcd least 8 years is
imposed, or offenders who committed intentional crimes and have abscomaleclistody or
from a prison in the last 5 years are placed in prisons with stricter security.

A decision to transfer a prisoner to another type of prison is madeelyourt, which
will take into account progress in theeducation of the prisoner.

The prison director is obliged to petition the court on the transferpoisaner to a
different type of prison if he believes that the transfer will Gbate to achieving the purpose
of punishment. The convicted may make an application himself to the capbsomng
transfer to a different type of prison.

If a convicted person absconds from custody or from prison, or attempteehigll
be prosecuted for the crime of obstructing the enforcement of arabtfexision (Art. 171 of
the Criminal Code) and may be sentenced to prison for up to 5 years or fined.

There are 35 prisons in the Czech Republic (including custodial prisbms)sons
have a capacity of more than 1000 places for prisoners, while thetgagfatiost prisons is
300 to 600 places. Some prison buildings are rather outdated because théstosical
buildings, in other cases prisons do not fully meet requirements bebaysedre converted
from former hostels for manual workers of various industrial ent&por from former army
buildings and so on. Every year considerable sums of money are investegrisdhesystem
on improvements to ensure that prison buildings meet the legislativereragunits (and
international conventions) for the environment in which prison sentences are being served.

Foreigners account for about 10% of those convicted serving a term ofompent
in Czech prisons. About 20% of accused persons held in custody are forigreeraajbrity
of the foreigners are from Slovakia, Ukraine, Belarus, Moldavia antbtheer Yugoslavia,
as well as Vietham and some Arab countries, and from Poland and Germany.

At the beginning of the 1990s, the Czech Republic acceded to the international
Convention on the Extradition of Convicted Persons (The convention came ireddotbe
Czech Republic as of1August 1992). Convicted persons may also be extradited on the basis
of bilateral agreements on legal force which the Czech Republidudeakc with several
countries. Several dozen people are extradited from the Czech Repugljcyear to serve
prison sentences in other countries.

9.4. Conditional Release (Parole), Pardon and Adtme

If a prisoner has served half of the sentence and proved by his behaviour and

observance of his duties that he has reformed sufficiently to be edgedtve an orderly life
in future, the court may release him on parole. The court may alsoiooatijt release a
prisoner eligible for the aforementioned reasons and will acceptrargea provided by a
civic association that his reform will be completed. A civicoasgtion for this purpose is
understood to mean particularly a trade union or other social organisatmhsteams and
the church, with the exception of political parties and movements. Hssseiations may
propose to the court that they are prepared to undertake to guaranteeafefioe convicted
person, if there are preconditions that a team effort will have a positive effechon hi
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Persons who are sentenced for serious crimes, an exhaustiventstbfis given in
the law, may be conditionally released only after servingthwads of their sentence. Persons
sentenced for the exceptional sentence of life imprisonment may bdiaoaid) released
only after serving at least 20 years of their sentence.

There is no unity of opinion in professional circles regarding conditiotedge from
prison; some people rightly argue that parole is actually counterprodtwtilie purpose of
life imprisonment, others point out that even life prisoners should beedl to live in the
hope that there is a chance of release, which may positively motheitebehaviour in
prison.

The court sets a probation period for parole of between 1 and 7 yearsourhenay
impose reasonable restrictions and obligations on a person on parole, saotidasg
addiction treatment, training to acquire work skills or attendancelsteining and re
education programmes, refraining from visiting unsuitable places and sherolirt may
also impose supervision of the paroled prisoner. Supervision means regstarapeontact
between the paroled prisoner and his probation officer. The purpose of sopersigo
monitor and control the behaviour of the person on parole, checking whetherohepiying
with the conditions imposed by the court, professional guidance and assistavicied to
the person on parole to help him live an orderly life.

If a person on parole lives an orderly life and complies with the ¢ongliimposed on
him, the court will rule that he has proved himself, otherwise litdecide, and may do so
even during the probation period, that he will serve the remainder of his sentence.

Under Article 69 (g) of the Constitution, only the President may graetré@on. The
granting of a pardon means waiving or reducing a sentence imposed by thestayurt
criminal prosecution, or deletion of the conviction. A pardon is not sulgettiet prisoner’s
application although the President usually decides whether to grant a partlos basis of
an application. The President may deal with an application for a pardaa own or request
the Minister of Justice for an investigation and opinion. However thesMmnhimself may
not decide on a pardon and if he believes that there are reasonsnforggpardon, he will
submit to the President an application setting out his standpoint. TéiddPtedecides when
the Minister of Justice may deal with the application for a pardorsdif and reject an
unfounded application.

Political discussions often focus on the issue of the extent of tesidEnt's
constitutional powers to grant a pardon. There are proposals to thetlediteg pardon should
be subject to the positive recommendation of the Minister of Justicdat the President
should be allowed to grant a pardon only after completion of criminal proceedings, taking into
consideration its results, etc.

The President may grant a general pardon (amnesty) under the Consbiuteon
decision whose validity requires a joint signature with the Primmestér or a member of the
government authorised by him. In the event of an amnesty, it is the govenmmeht
assumes coesponsibility for the President’s decision.

In the Czech Republic general pardons (amnesties) are grantedregitently. This
usually occurs with the election of the head of state or on the oncakimportant state
anniversaries or other events of importance. For example, afteotdigatian regime was
overthrown, the President declared a wideging amnesty on"WJanuary 1990, under which
about 24,000 of the total prison population of approximately 33,000 prisoners weate free
This wideranging amnesty caused certain problems because society was nobreadhfa
massive return of prisoners to community life within such a shomgefitime. The relevant
authorities providing assistance to released prisoners (accommodategraiion into the
labour market etc.) were not prepared either, and even charity orgargsabuld not fully
cope with the problems that arose.
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Parole officers are entrusted with the care of released prssofieey operate within
the local authorities and look after people who have been unable to adgastiéty. There
are also parole officers who specialise in dealing with juverlldgsn release from prison,
the convicted person is instructed to contact his parole officer, whbelp him return to the
community outside (accommodation, employment and so on). An inadequacy of theisyste
that contact with the parole officer is voluntary for releasedoperand many of them do not
avail themselves of this option, although they are not able to cope wiittsdlo@@l situation
on their own. Prior to release from prison, prisoners are preparettheiorreturn to the
community outside and the social workers of the Prison Service provide g the
necessary assistance. Various -gowernmental and charity organisations, churches,
foundations and so on also participate in the system of care ofegleasoners. It should be
noted that society is generally aware of the need to help releasedeps in their return to a
free life.

10. Reform Plans

10.1. The Czech Republic’'s legal system has been significantly marked bgottie
political changes the state experienced. After the collapse tfttigarian regime at the end

of 1989, profound economic, political and social changes occurred which subsequently
affected all walks of life. Inevitably, these events influencedntiteire of the legal system

and its overall reform is regarded as essential.

The current Criminal Code no. 140 of 1961 was repeatedly amended and aftér 1989
was necessary to make further profound changes to this Code, the CRmuicatiure Code
no. 141/1961 Coll. and other criminal legislation. These legislative changgs be
characterised as an effort to respond quickly to changes in societyeankkely objective was
to eliminate the most flagrant distortions of criminal law of the totalitgsexiod.

As regards the overall concept of the Criminal Code and the Crimioeddure Code,
there were only a few changes of a more profound nature. As a consedbhencerrent
Criminal Code and Criminal Procedure Code is not in conformity witlchiaeging realities
of society, inadequately ensures the protection of freedoms and righis ioidividual and
contributes to the stability of society only to a limited extent.slttherefore generally
acknowledged that it is necessary to proceed with the new codifiadtisnbstantive and
procedural criminal law in the Czech Republic.

From the beginning of the 1990s, background documentation and source data for the
new codification of the Criminal Code and Criminal Procedure Codebeasy compiled
with varying degrees of intensity of effort and in different forms, nigaiunder the
sponsorship of the Ministry of Justice, which set up a reform task favmprising judges
and state prosecutors, legislation staff of the Ministry of Justick the Ministry of the
Interior, and further agencies and institutions, including officials engagehbe field of
criminal law. In 1995, the Minister of Justice officially appointedtveenty-member
commission for the reodification of criminal substantive and procedural law. The
commission progressively produced some sectional documents which werenguibhs
professional journals and inspired sound professional debate. This pericdadfifreation
work may be summed up as a stage of discussion on the objectives ard floenproposed
changes and the method of their implementation and introduction into pratliese
discussions entailed the clarifying of views as to whether and to extent to incorporate
into the Czech criminal justice system, based on continental (inqoé&djt procedure, some
elements of the adversarial system and other approaches appliedladytin AngloSaxon
countries. Some of the proposals were accepted after a profound exchapgeoois and the
sometimes conflicting views and attitudes of representatives eiutiherities responsible for
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criminal proceedings and scholars from academic and researcht@sstiiere reconciled with
the progress of time. The opinion prevailed that in principle the curoainental concept of
criminal procedure should be preserved and the required reforms cautiedithin its
context.

In 1997, the Minister of Justice appointed a new commission for tbediéication of
the Criminal Code and Criminal Procedure Code comprising almostriemybers. Its task is
to complete the reodification work within a reasonable period of time, which is considere
to be around the time the Czech Republic is accepted as a memniber Bf). There are
clearly several reasons for the legal system of the Czech Repoble brought into
conformity with the system of other member countries and the acquinwtaataire before
the country joins the European structures and be firmly established biéghcomcept and
application in practice.

At the beginning of 2000, an international scientific conference was held to diseuss t
.concept of the New Codification of criminal law of the Czech Reipllals elaborated by
the commissiori. The Draft Concept was also presented for comments to home arghforei
experts*. The Concept was published together with other papers presented atférernce
in professional journals

Thus, after approximately 10 years, the debate was successfully eesedhow
society should apply criminal substantive law procedures to crime aamprehensive
concept for the Criminal Code of the Czech Republic was achieved.

The Concept became the foundation for drafting the principles of theaufication
of criminal substantive law of the Czech Republic, which were apprbyethe Czech
government on condition that the wording of the new Criminal Code is prepactd
presented to the government by the end of 2002 and then submitted for discush®n to
legislative bodies.

The main objectives of the new codification of the Criminal Codesvget out as
follows:

- ensure the full protection of civil rights and freedoms

- ensure the implementation of the criminal policy of a democratic society based on
humanitarian principles, directed at social reintegration of offenders, and ensure
reasonable satisfaction for crime victims

- achieve greater differentiation and individualisation of criminal liability of
individuals and the legal consequences of this liability and also enable, under
strictly defined conditions, to define the criminal liability of legal entities

- provide comprehensive legislation for the protection of juveniles by interlinking
criminal juvenile law with other relevant areas of the legal system

- change the overall philosophy of imposing sanctions so that a sentence of
imprisonment is applied as ultima ratio and emphasis is placed on the broad use of
alternative sanctions to ensure positive motivation of offenders

- consistent removal of all relics of the ndamocratic concept of the function and
purpose of the Criminal Code and ensuring there is no ideological continuity with
the legal system of the totalitarian period

% p.Samal, Z.Karabec: "On the concept of theadification of criminal substantive law”. Pravnikawyer’s
Magazine) no.4/2000,pages 3347

* Specialist opinion prepared by Prof. Dr.jur. Drfuc. Hans Heinrich Jescheck, emeritus. Director of the
Max-Planck Institute for Foreign and International Gniad Law in Freiburg (Germany).

® Concept of the new codification of the criminalbstantive law of the Czech Republic®. Acta Univirtis
Brunensis, Juridica, no. 246, Masaryk Universitimo, 2000, 255 pages.
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- achieve a level comparable with criminal law of a modern European standard while
respecting the Czech Republic’s international obligations and requirements arising
from European integration procedures.

The most important proposed changes to the Criminal Code are in particular:

- introduction of the formal concept of a crime (to replace the current material
concept),

- binary categorisation of indictable offences into crimes and transgressions (the
current concept of a single category of offence will be abandoned). This
categorisation will also form the foundation for various types of criminal procedure,
i.e. simplified proceedings, diversions and alternative approaches to transgressions
will prevail,

- circumstances excluding illegality will be extended to include ,consent of the
injured party”, however this circumstance will not apply to cases of euthanasia,

- ,admissible risk in production and research” will be included in the circumstances
excluding illegality,

- introduction of criminal liability of legal entities,

- new systematic arrangement of the special Part of the Criminal Code so that prior
is given to the protection of fundamental human rights and freedoms of individuals
over the collective interests of society and the state.

It should be noted that the new codification of criminal proceduralasvdeveloped
in parallel with the concept of criminal substantive law. The urgehepme of the problems
of criminal procedure, particularly the need to speed up and simplifynaii proceedings,
demanded that certain procedural issues be dealt with in a fundammamia¢ér as soon as
possible without waiting for the overall new codification of the QmahiProcedure Code.
This occurred with Act No. 265/2001 Coll., which fundamentally amended thangxist
Criminal Procedure Code effective as 8fJanuary 2002. This amendment realises a range of
envisaged codification aims and is therefore perceived as the stége of the overall new
codification of criminal procedural law. Hence the overaHlcodification of criminal
procedural law (the Criminal Procedure Code) will be completed dtdy assessment of the
effectiveness of this major amendment.

10.2. The experience of the Czech Republic confirms that alternative pusmshamd
various forms of diversions in criminal proceedings may be effectigtruments for
simplifying and speeding up criminal procedure. However their indisputapidisance lies
above all in appropriate differentiation and individualisation of imposectisas with regard
to the offender’s circumstances and the gravity of the crime céetmalternative sanctions
imposed instead of a prison sentence are a much better way of tatongccount the
interests of the crime victim and effectively securing compemnsédir the damage caused by
the crime.

On the other hand, criminological and penological findings indicate thattense of
imprisonment cannot always be expected to attain the purpose of punishoheenhgencing.
In the Czech Republic prisons are becoming overcrowded, the deteresmtoéfh sentence
of imprisonment is insufficient and does not result in the reform aersbaialisation of
prisoners. It is obvious that

- therapeutic reeducation programmes may not be fully effective in a prison
environment which is inherently unfavourable for providing a positive influence

- the limited effectiveness of specific-eglucation programmes arises from the fact
that they are applied to unsuitably selected individuals
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- it should be admitted that there are certain categories of offenders (convicted
persons) who resist any-eelucational efforts during their imprisonment.

Hence a great deal is expected of various alternative forms ofhpuems (including
diversions in criminal proceedings) in the Czech Republic. Approprigi€ldéve provisions
should therefore be adopted to achieve these expected results. Of edmsidssistance in
this respect are various recommendations and resolutions of thetirespgmxlies of the
Council of Europe aiming at wide ranging introduction of community sanctions.

The experience of the Czech Republic also confirms that when &kemado
imprisonment are applied there are certain conservative attivdes should be overcome,
as reflected in the approach of courts and other authorities respof@ibleriminal
proceedings, as well as certain mistrust on the part of the puldlichveften displays
repressive attitudes and expects that the punishment imposed and tHe sevegesacing
policy of the state will primarily have a deterrent effect on the offender.

For example, the findings of a criminological survey focused on the introducti
community servic8 in the Czech Republic show that this form of punishment was diffizult
implement initially mainly for the following reasons:

- the people dealing with theoretical issues and those engaged in the field of practice
were slow in coming to agreement about the suitability and effectiveness of
establishing and using alternative sanctions

- conservative attitudes were displayed by judges accustomed to imposing traditional
sentences

- there were doubts among people engaged in the field of justice whether alternatives
to imprisonment would have sufficient deterrent effects and whether in actual fact
they would constitute a sanction for the offender

- an established system of prisons was available for enforcement of traditional
sentences of imprisonment whereas enforcement of alternative sanctions was
initially insufficiently secured in terms of organisation or institutions.

The current prevailing trend towards further development of alternatives
imprisonment is also supported by the progressively growing public intereséthods of
dealing with offenders and the effectiveness of the criminal gisiistem. Economic aspects
also play a role because the increasing costs of criminal justidethe prison system
constitute a burden for the state budget. This trend may be summed uprigytbayiin the
criminal policy of the Czech Republic the view is gaining ground thatptimpose of
alternative sanctions is not just to alleviate criminal reprasse. a lenient attitude to crime;
on the contrary, appropriate application of alternative sanctions mable, in restraining
crime, to focus on the most serious offences and the most dangerous offenders.

10.3. The criminal and sanction policy of the Czech Republic, in comparisdn tivé
average length of imprisonment imposed in West European countries, dppearelatively
severe and repressive. This reflects the concerns of a part of thepg@pedation about crime
and there is even criticism that the sanction policy is too toleradtdoes not act as a
sufficient deterrent. It should be mentioned for illustration thaékample in 1999, a total of
672 prison sentences were imposed from 5 to 15 years, i.e. 4.4% of theutotadr of all
sentences imposed, a total of 11 exceptional sentences from 15 to 25apeéads life
sentences.

® As a part of this survey, 335 court files and diecis were analysed concerning the sentencingrofremity
service according to Art. 45 45a of the Criminal Code; in total 669 judgestestarosecutors and probation
officers were asked to present their opinions enkidy issues of the legislation and applicatiothis sanction.
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However, references are made in specialist literature téatteghat when prisoners
serve sentences of imprisonment with terms of more than 5 yeargnpi@ny problems arise
due to the longerm isolation of the convicted person from the outside community, the
negative effects of the prison environment, adjustment to the prisecultube and so on.
The purpose of punishment is thus often reduced to merely removing the abrfroatethe
community and the reducation and reocialisation function of imprisonment is limited.
Consequently, empirical criminological research focuses on the undesaféditts of long
term imprisonment.

In general, increases in sanctions are not envisaged, and instekdbé an issue of
appropriate differentiation in when to impose them, based on the primdi@ppropriate
relationship between punishment, the gravity of the crime committed henadftender’s
circumstances.

Further hitherto unused sanctions are to be incorporated into the neimali@ude,
in particular house arrest, including the future possibility of elearamnitoring for this
type of sanction. The range of community sanctions is also expected ktebeesl, with
different enforcement regimes and varying intensities of resinicaind isolation, such as
weekend sanctions and different forms of detention.

Further sanctions are proposed in conjunction with the debate on the intadofcti
corporate liability, which will affect the assets of a crinfiyndiable legal entity, such as
prohibition of subsidising legal entities from the state budget, thelus®o from public
tenders, bans on conducting specific business activities and winding up canpahisling
conditional termination of business.

In view of the social harm caused by some forms of crime, suchugsredated
crimes, racially motivated crimes, organised crime, serious ecorimes and so on, state
prosecution tends to recommend more severe sentences for these #ithen the context
of the reform, it is envisaged that the maximum term of imprisonmiinbe increased from
the current 15 years to 20 years. This would establish a sufficiemtad Bramework for
appropriate differentiation between sentences for the most serious crimes.

10.4. It is evident that there is growing interest in the situationiofewrictims in the Czech
Republic. The adopted concept of the new codification of criminal lawessiyr stipulates
enhanced protection and assistance for victims as one of the objedftittes reform. It
should be noted that nagovernmental organisations are also actively involved, such as ,Bily
kruh bezpec¢i® (White Circle of Safety), which focuses on all-round aid and support for crime
victims, including advice and psychological and social assistancegd@nmental and
charity organisations provide important help to victims of domestic vieleviuch often
meet the criteria of a crime.

A court decision on compensation for loss which is classifiethasage to property
may, under Arts. 228 and 229 of the Criminal Code, be made even during the aourse
criminal proceedings.

The important Financial Assistance to Victims of Crime Aot R09/1997 Coll. came
into effect as of T January 1998. It ensures that crime victims who suffi@vous bodily
harm or death and are not fully compensated for this injury (by the offender, insurance
company, etc.) receive financial assistance from the state thrbed¥inistry of Justice. A
victim means an individual who suffers bodily harm as a consequencenef & victim is
also deemed to a person bereaved of the victim who died as a consegfuéecerime. Aid
Is also provided to citizens of the Czech Republic or to stateérssns with a permanent or
long-term residence permit in the Czech Republic; foreigners mayweesach aid on the
basis of an international treaty. As 6f January 2002, oreff lump sums were increased to
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CZK 25,000. In justified cases, for instance in view of the limitgehbdity of earning an
income in the future, a further sum of up to CZK 150,000 may be provided.

The aim of this financial assistance from the state is to geownmediate help to
victims to overcome the difficult social situation caused by aerifime victim is, of course,
required to avalil itself of all legal means to obtain compensation the offender or another
person or legal entity obliged to provide compensation. The victim is obligesturn the
money to the Ministry of Justice account within five years of the pmvisf financial
assistance. The Ministry may, in view of the victim’s socialaion, the total damage and
the amount of aid provided, waive the claim for the return of money.

There are further legislative provisions for securing assistancente victims. These
are mainly ,owtof-courtsettlements“(narovnani) under Arts. 309- 314 of the Criminal
Code. Under this provision the court and, in criminal proceedings, thepstatcutor, may
stay criminal proceedings with the consent of the accused and thelipartg for a crime for
which a term of imprisonment may be imposed of up to 5 years if thesed pleads guilty,
compensates the injured party for the damage caused by the crime anits depestain
amount of money into a designated account for socially beneficial purploses¢used must
allocate at least 50 % of this amount for assistance for cviotens). The general trend
toward increased support and assistance provided to crime victatsoiapparent from the
extension of the range of mediation procedures, where the offender is dowadls
awareness of the situation into which he has brought his victim byiime and endeavours
to rectify the damage caused. Additional provisions for a wider usediaition are set out in
Act No. 257/2000 Coll., which came into effect as 8fJanuary 2001, and established the
Probation and Mediation Service in the Czech Republic. Mediation fauitp@se of this law
means oubf-court mediation to settle disputes and conflicts between the acangethe
injured party in conjunction with criminal proceedings.

The are also further options of imposing sanctions connected with probation
supervision under Art. 26a of the Criminal Code. Alternative sanctionslyusuzude the
obligation of the accused to endeavour to compensate for the damage durpngbtiteon
period. The probation officer's supervision of the convicted person’s behavialr a
adherence to the imposed obligations and restrictions during the probatioth ipexyy also
contribute to securing compensation for damage more effectively and rectificatientarm
caused to the crime victim.

The same applies to alternative sanctions, particularly commumitigeseunder Arts.
245- 245a of the Criminal Code.

11. Statistical Data and Results of Research on Crime and Criminal Justice

11.1. This section contains statistical data on selected indicatocsimé and the prison
population from 1993 to 2001. 1993 was chosen as the baseline because of itig pldt
the Czech and Slovak Federal Republic and the establishment of ttte Rzeublic as of*1
January 1993. The relevant crime indicators were monitored regarding icrigeneral as
well as the specific crimes of murder, robbery, intentional assadlttheft. Data has also
been included on punishment as well as the length of prison sentencesdinipatseon the
prison population is given for individual convicted persons and for the totahgsigpulation
including the accused in custody. Data on the number of crimes identifiedlemred up was
obtained from the statistics of the Police of the Czech Reputdicdata on the number of
prosecuted, charged and convicted persons, as well as the sentenced,impssabtained

52



from the statistics of the Czech Ministry of Justice. The BZ&tson Service provided data
on the prison population.

Table 1 —Total Crimes:

Year Crimes Crimes Clearedup Persons Persons Persons
registered cleared up in % prosecuted charged convicted
1993 398,505 126,442 31.72 82,575 57,917 35,157
1994 372,427 136,935 36.76 85,929 65,139 51,931
1995 375,630 151,842 40.42 108,680 84,066 54,957
1996 394,267 162,929 41.32 109,204 85,347 57,974
1997 403,654 169,177 41.90 108,275 84,066 59,777
1998 425,930 185,093 43.46 106,488 73,905 54,083
1999 426,626 193,354 45.32 107,879 84,973 69,594
2000 391,469 172,245 43.99 110,808 86,074 63,211
2001 358,577 166,827 46.52 110,461 84,855 60,182

The table also includes transgressions in 1993 and 1994 prosecuted under Act No.
150/1969 Coll. (9 people were convicted in 1993, 1 person in 1994). In the following years
there were no convictions for transgression. The category of transgress abolished as of
1% July 1990.

When assessing data on crimes and the sentences imposed, it should loe rnorde
that there were two presidential amnesties in the Czech Replblity these nine years.
These were the President's Amnesty Decision No. 56/1993 Coll® &eBruary 1993, and
the President's Amnesty Decision No. 20/1998 Coll. 8fRebruary 1998. On assuming
office, the President ordered that criminal proceedings should not Eeihifor certain
crimes committed prior to the date of the decision or that they sheuwdased, and pardoned
certain sentences imposed, which is reflected, inter alia, istétistics presented (see for
example the significant drop in the number of people charged and convicted in 1998).

The data indicate that the last two years were marked by avpos#nd in the
decrease of the number of crimes and an increase in crimesdclga However some experts
point out in this respect that this phenomenon may be caused by changesunagies in
the way the police record their statistics. Moreover, the greatest thkk inumber of crimes is
shown for those types of crime which are generally characterisedgby ldtency. The
decreasing number of convicted persons in the last two years wittagmatng number of
persons prosecuted may be regarded, inter alia, as a sign of the teloteardg alternative
methods of handling cases.

In order to derive a correct assessment of the below given data widuadlicrimes, it
should be noted that in the period under survey there was no legislative dbatige
classification of the selected crimes in the Criminal Codechvhn itself would have
accounted for any significant change to these statistical data.

Table 2 — Crimes of Murder (including attempts):

Year Crimes Crimes Clearedup Persons Persons Persons
registered cleared up in % prosecuted charged convicted
1993 278 229 82.37 223 177 103

53



1994 286 237 82.87 261 222 102
1995 277 239 86.28 290 254 134
1996 267 226 84.64 225 197 203
1997 2901 252 86.60 272 221 168
1998 313 272 86.90 281 247 188
1999 265 236 89.06 288 237 182
2000 279 228 81.72 240 201 163
2001 234 201 85.90 224 186 144

Table 3 —Crimes of Robbery:

Year Crimes Crimes Clearedup Persons Persons Persons
registered cleared up in % prosecuted charged convicted
1993 4,109 1,530 37.24 2,175 1,688 878
1994 3,826 1,767 46.18 2,265 1,874 989
1995 3,978 1,752 44.04 2,706 2,369 1,202
1996 4,218 1,965 46.59 2,673 2,355 1,418
1997 4,751 2,006 42.22 2,655 2,313 1,351
1998 4,306 1,861 43.22 2,590 2,236 1,619
1999 4,817 1,900 39.44 2,400 2,058 1,490
2000 4,644 1,811 39.00 2,294 1,999 1,427
2001 4,372 1,813 41.47 2,326 1,999 1,287

Table 4 — Crimes of Bodily Harm (only intentional — Arts. 221 and 222 ofhe
Criminal Code):

Year Crimes Crimes Clearedup Persons Persons Persons
registered cleared up in % prosecuted charged convicted
1993 8,003 6,299 78.71 5,798 4,192 1,784
1994 7,293 5,838 80.05 6,036 4,494 2,501
1995 8,007 6,590 82.30 6,913 5,555 2,261
1996 7,787 6,585 84.56 6,939 5,698 2,578
1997 7,654 6,618 86.46 6,658 5,436 3,055
1998 7,943 6,997 88.09 5,783 3,345 2,116
1999 7,390 6,599 89.30 5,685 4,664 2,615
2000 7,194 6,466 89.88 5,754 4,740 2,804
2001 7,065 6,347 89.84 5,645 4,675 2,852

Table 5 — Crimes of Theft:

Year Crimes Crimes Clearedup Persons Persons Persons
registered cleared up in % prosecuted charged convicted
1993 304,257 56,707 18.64 36,259 27,244 13,786
1994 280,758 57,745 20.57 35,176 27,933 17,651
1995 267,247 62,925 23.55 42,399 35,393 17,545
1996 274,397 63,212 23.04 40,671 34,107 17,531
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1997 275,812 62,620 22.70 37,809 31,596 17,890
1998 281,955 62,703 22.24 36,312 26,792 15,473
1999 269,972 60,302 22.34 32,850 27,669 17,029
2000 253,195 56,724 22.40 32,813 27,610 16,515
2001 227,805 56,985 25.01 33,651 28,000 16,227

As regards the crime of theft, it will be of interest to monita further development
of statistics, inter alia in view of the change in legislatiorofa$™ January 2002, when the
limit of damage caused, which is one of the alternative charstaterof the facts of the case
of a crime of theft, was increased from CZK 2,000 to CZK 5,000, i.eatvdoa half times
higher.

Table 6- Sentences:

Year Total Imprisonment Suspended Fine Community Other Discharge
service  sentences

1993 35,157 8,244 20,201 4,591 - 339 1,782
1994 51,931 11,126 33,554 5,648 - 427 1,176
1995 54,957 12,552 35,724 4,978 - 471 1,232
1996 57,974 13,375 37,020 4,734 725 427 1,693
1997 59,777 13,933 37,190 4,703 1,600 488 1,863
1998 54,083 14,656 33,059 2,634 1,776 372 1,586
1999 62,594 15,340 38,188 3,370 3,215 707 1,774
2000 63,211 14,114 35,617 3,571 7,084 754 2,071
2001 60,182 12,533 32,817 3,324 8,835 589 2,084

The figures in this table for 1993 and 1994 include sentences under the @ésaisgy
Act No. 150/1969 Coll. (9 cases in 1993, 1 case in 1994). No such sentencespose in
the following years.

The community service sentence was incorporated in the Criminal &aé f'
January 1996. The changes in the number of the convicted on whom it was inlpasigd c
show the initial misgivings and mistrust on the part of the courts, compdiydée initially
inadequate wording of the legislation and the absence of implementingtiawil&lowever,
in 2001 almost 15% of all sentences imposed were community service.

Table 7- Sentences of Imprisonment:

Year Imprisonment Uptol fromlto from5to from 15to Life
year S5years 15years 25years
1993 8,244 4,290 3,635 307 12 0
1994 11,126 6,606 4,117 394 8 1
1995 12,552 7,722 4,312 506 12 0
1996 13,375 8,289 4,501 553 28 4
1997 13,933 8,756 4,560 587 26 4
1998 14,656 8,987 4,951 700 17 1
1999 15,340 9,925 4,728 672 11 4
2000 14,114 9,365 4,125 603 15 2
2001 12,533 8,407 3,563 547 15 1
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Table 8 — Persons convicted and serving a sentence as of Bkecember of the
year in question:

Year Number of No. of prisoners  Male prisoners Female prisoners
prisoners per 100,000
inhabitants
1993 8,759 84.8 8,483 276
1994 9,925 96.0 9,616 309
1995 11,508 111.4 11,103 405
1996 12,973 125.8 12,530 443
1997 13,824 134.2 13,347 477
1998 14,942 145.1 14,423 519
1999 16,126 156.9 15,510 616
2000 15,571 151.6 14,966 605
2001 14,737 143.3 14,190 547

Table 9 — Prison population (including accused in custody) as 8f*' December of the
year in question:

Year Number of No. of prisoners  Male prisoners Female prisoners
prisoners per 100,000
population
1994 18,753 181.4 18,133 620
1995 19,508 188.8 18,816 692
1996 20,860 202.2 20,092 768
1997 21,560 209.2 20,760 800
1998 22,067 214.3 21,202 865
1999 23,060 224.3 22,076 984
2000 21,538 209.7 20,570 968
2001 19,320 187.8 18,531 789

Table 10 — Ratio of juveniles convicted to total persons convicted

Year Total number of Number of juveniles %
persons convicted convicted

1989 57,743 5,378 9.3
1990 18,871 2,256 12.0
1991 27,964 3,500 12.5
1992 31,032 4,169 134
1993 35,157 5,200 14.8
1994 51,931 6,034 11.6
1995 54,957 6,192 11.3
1996 57,974 6,239 10.8
1997 59,777 6,423 10.7
1998 54,083 4,615 8.5
1999 62,594 4,721 7.5
2000 63,211 4,252 6.7
2001 60,182 3,912 6.5

56



Throughout the 1990s, criminal courts mostly imposed suspended sentences on
juveniles, in about 70% of cases every year. The sentence of imprisonageithposed on
12% to 14% of convicted juveniles. As compared with the 1980s, there was @didep in the
ratio of shortterm prison sentences of up to one year. The ratio of convicted juventles
total number of convicted persons was highest in 1993, when they accountethdst al
fifteen percent of all convicted persons. Since then up to 2001, the pgeceatia has fallen
by half with a clearly downward trend particularly in the last four years.

Table 11 — Crimes Committed by Children and Young People inhe Czech
Republic

CR 1990 1991 1992 1993 1994 1995
Total no. of Crimes 216,852 282,998 345,205 398,505 372,427 375,630
of which:

Children 4,146 5,939 7,093 8,280 8,053 10,322
Juveniles 11,407 15,952 15,952 21,074 22,160 22,310
CR 1996 1997 1998 1999 2000 2001
Total no. of Crimes 394,267 403,654 425,930 426,626 391,469 358,577
of which:

Children 12,059 12,086 11,999 12,464 10,216 9,926
Juveniles 22,719 19,139 16,730 14,920 13,507 12,913

We may state that the crime rate among children and juvenilestsethanges in the
crimes committed by the adult population. In the context of the overallogewent, it was
one of the most dramatically increasing areas of crime up to 1998. Inc0ld0;rime fell by
18% and juvenile crime by 9.5%. The downward trend continued in 2001, when child crime
fell beneath the level of 1995 and juvenile crime approached the figut@9©@f Predominant
are propertyrelated crimes.

11.2. The Criminology and Social Prevention Institute has carried out seresearch
studies on criminal justice. They dealt in particular with theoduction of alternative
sanctions and diversions in criminal proceedings (Research Study on Coffigitiona
Terminated Prosecution, 1996; Research Study on Community Service, 1998ciR&sedy
on Outof-Court Settlement, 1999; Research Study on Shemin Prison Sentences, 2000;
Research Study on Newly Introduced Probation Elements in Criminal 2@0Q). The
research shows that the work of the courts and the entire jugtitmrsdisplays a certain
degree of inertia and mistrust with respect to the newly introduaedlsfoms of substantive
and procedural law and that preference is given to the establishedyrexceThis natural
conservatism can be easily overcome if the legislation regardingethdéegal procedures is
appropriately drafted and its application well organised.

A comprehensive research study on the effects of transformation irainalr
legislation to reflect the crime situation and enhance efficiefdie judicial system (2001)
draws attention, inter alia, to the fact that somelealising and deriminalising measures
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rely on some form of coperation from society, particularly local communities. Hence public
activity should be encouraged accordingly. The research also produced fugtireeiats in
favour of experimental verification of the new legislative measpiries to their introduction.

It stressed the need for drafting key documents defining thetéongobjectives of criminal
policy. In this connection, a note should also be made of the research sty mobable
development of selected types of crime (2001).
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mezindrodni konference konané dne 17.4.2000 na MS CR v Praze, Brno: Masarykova
univerzita 2000 256 pages

[Concept of the new codification of criminal substantive law in the Czech Republic:
Collection of papers from an international conference held BrApril 2000 at the Ministry
of Justice in Prague]

ISBN 80210-24690
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Jan Vijtch, et al: Ucinky transformace trestniho zdkonoddrstvi na stav kriminality a
zvySovani efektivnosti justice ve vztahu k bezpecnosti obéanii CR v horizontu roku 2000:
Zaverecna zprava k projektu RC96, Praha, IKSP 2004193 pages
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Concluding Report to the RC96 Project]
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[The Criminal Code: Commentary]
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APPPENDIX

1. Demographic issues

1.1. What is theotal populationas of 1 January 19 --2-

1.2. What is theninimum age of criminal responsibility® this an absolute lilmit, or
are courts allowed discretion on a cagecase basis? What is the total population
that has reached this minimum age?

1.3. What is the age at whidtll (adult) criminal responsibilityis reached? What is
the total poppulation that has reached this age?

1.4. What is the total number ebn-natives(aliens) as of 1 January 19?2--

1.5. What are the most importardtionalitiesrepresented among these fatives?

1.6. What proportion of the population lives urtbanized areas? (What is the
definition of urbanized areas used in your country?)

1.7. How many people aremployedNhat percentage of the employed are male?

How large is the unemployment rate?

2. Criminal law statues
2.1. Please provide a brief history of ydeenal CodeWhen was it enacted? Has it
been influenced by foreign Penal Codes and, if so, by which? What have been the
major reforms of the Penal Code since 1945?
2.2.In what languages has the Penal Code been officially published? What

translations are available (English, French, German, Spanish, Rusgian)? ot
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Please provide the bibliographical references and, if available ntemational
standard book number (ISBN).

2.3. What other main statutesontain definitions of criminal offences, such as
narcotics offences, traffic offences, environmental offences or ecoraffances?
Please list these statutes, with their date of enactment aedbdein brief their
content. Should violation of these statutes be deemed an adminsitnétaction

or transgression, please note this.

3. Procedural law statutes

3.1. Please provide a brief history of yaliode of (Criminal) Proceduré/Vhen was it
enacted? Has it been influenced by foreign procedural codes and, if so, dhy? whi
What have been the major reforms of the Code since 19457

3.2.In what languages has the Procedural Code been officially published? What
translations are availabale (English, French, German, Spanish, Rosise)? Please
provide the bibliographical references and, if available, the international stdvatzc
number.

3.3. Whatother main statutesontain provisions on criminal procedure? Please list these
statutes, with their date of enactment and describe in brief toaitent. If your
country has a system of administrative penal offences, pleasealsdeio the statute
which contains the applicable procedural provisions.

Is there a special statute on juvenile offenders? Please gidatihnef enactment and

describe in brief its content.

4. The court system and the enforcement of criminal justice

4.1. Please provide a brief history of the statute othanization of the court systg(mh
separate from the Code of Procedure). When was i enacted? Whaekavwhe major
reforms of this statute since 1945?

4.2. In what languages has this statute been officially published? Whslatians are
available (English, French, German, Spanish, Russian, other). Please plwvide
bibliographical references and, if available, the international standard book number.

4.3. Whatother main statutesontain provisions on the organization of the court system?
Please list these statutes, with their date of enactment audibdein brief their
content.

4.4. What statutes contain provisions on éhganization of the police, the baandthe

prison and probation agency?
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4.5. Is there a special statute on criminal procedure in the cgseeoile offenders?

Please give the date of enactment and describe in brief its content.

5. The fundamental principles of criminal law and procedure

5.1. Is theprinciple of legalityestablished in the Penal Code? If so, please annex an
English translation of the relevant provision.

5.2. Whatdivision of offencese(g. crime/delict/contravention or Vegrehen/Verbrechen)
is made by the Penal Code, and on what criteria is this division bis#i® same
division used in other criminal law statutes as well and, if nott whasions are
used?

5.3. What are theninimum and maximum agas$ which an offender is dealt with as a
juvenile? What is the minimum age at which an offender is dedt ag an adult
offender?

5.4. Isstrict liability * for certain offences or categories of offences recognized in the
Penal Code? If yes, for witch offences?

5.5. Is strict liability for certain offences or categories of méges recognized elsewhere
in criminal law? If yes, for which offences?

5.6. Is criminal responsibility restricted to individuals, or can also grotjpersons be
held responsible,§orporate responsibility?)?

5.7. What grounds foustification are expressed in the Penal Code? Apart from these
written grounds, are other grounds recognized in case law?

5.8. Whatime limitsbar prosecution of criminal offences?

5.9. Is the Penal Code divided intgeneral partand aspecial part?If not, is another
division used? In order to provide an overview of the contents of the Pedal C
please append a table of contents that provides the titles of pdrthapters of the
Penal Code.

5.10. Please provide an English translation of ldgal definition of(a) murder, (b)
intentional homicide, ( c¢) robbery, (d) (ordinary, simple) assault, an@o(diary,
simple) theft. Whaaggravating circumstancesme mentioned in the Penal Code in the

cases of assault and theft?

6. The organization of the investigation and criminal procedure
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6.1. General issues

6.1.1. Please describe briefly the main aspects of ordinary criminaédan@c (for
example, how is the procedure initiated, how is evidence gathered anctgdeseéro
is summoned, what is the role of counsel, who has the right to be hard, egentsr
guestions).

6.1.2. Does the priial phase have an inquisitorial or an accusatorial character?

6.1.3. At what stage is the pieal phase deemed to end, and the trial stage to begin?

6.1.4. Does the trial phase have an inquisitorial or an accusatorial character?

6.1.5. Does your system recognize the role of the examining judge (jude d’tiostruc
Untersuchungsrichter), and if so, what is the function of the examining judge?

6.1.6. Is the Code of Judicial Procedure divided irgergeral partand aspecial part?f
not, is another division used? In order to provide an overview of the contetits of
Code of Judicial Procedure, please append a table of contents that prhoeitisst of
parts and chapters of the Code.

6.2 Special issues

6.2.1. Please describe briefly the stages of apprehension, arrest -amal pletention as
recognized in your system.

6.2.2. What are the legal prerequisites for the applicaation of apprehémsest/ pre
trial detention?

6.2.3. Who decides on the application of-pial detention?

6.2.4. Is the maximum term of pteal detention determined in law? Is there any trend
towards shortning this maximum term?

6.2.5. Who may request a review of the decision to hold a suspecttiapaetention,
and/or does the law prescribe an automatic review of this decision at reguladsfterva

6.2.6. How is the term of piteial detention to be deducted from the sentence?

6.2.7. What are the general legal remedies (appeal) against a dbgisi@ncourt of first
instance?

6.2.8. May a case be tried in the absence of the defendant?

6.2.9. Please describe briefly the main rules of evidence (types ofsathrigvidence,

methods of acquiring evidence and the assessment of evidence).

6.3. The organization of detection and investigation

" Strict liability means that a statute imposes @rahsanctions for an unlawful act without requirithat the
criminal intent of the offender be demonstrated.
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6.3.1 What is the composition and internal organization of the national agency
responsible for the detection and investigation of criminal offences?

6.3.2 Who supervises and controls this activity?

6.3.3 Is this agency subject to written or orgal instructions by the prase@gency in
the investigation of specific offences?

6.3.4 6.3.4. Do special law enforcement agencies exist for the detectianvastigation
of (1) traffic offences, (2) narcotics offences, (3) firearnferafes, (4) environmental

offences, (5) economic offences, or other major offence categories?

6.4. The organization of the prosecution agency

6.4.1 What is the composition and internal organization of the national prasecuti
agency?

6.4.2 What are the main duties and powers of the prosecution agency in criminal cases?

6.4.3 Is the prosecution agency a dependent or independent body? Are its decisions
subject to review by another body? Who is vested with the right to issativis to
the prosecution agency regarding (a) general prosecution policy and (b) porsetut
specific cases?

6.4.4 What possibilities exist in your system for the police or the praseagency to
close a criminal case officially on the basis of, for example,position, caution or

simplified procedure?

6.5 Organization of the courts

6.5.1 What is the composition and internal organization of the court system?

6.5.2 What courts deal with criminal offences as the first instandeas the appellate
level?

6.5.3 What are the main rules of jurisdiction?

6.5.4 What criminal offences are tried by a full bench and what @@ Iy a single
judge?

6.5.5 What forms of participation by laypersons are recognized in your sy¥at?
guestions are they competent to decide?

6.5.6 What is the highest court in criminal matters? Is it comptieneview a decision
in full, is its review limited to the issues appealed, or isstricted to controlling due
process and the fairness of the procedure?

6.5.7 What is the significance of decisions of this highest court as prcedents?
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6.6 The Bar and legal counsel

6.6.1 What are the legal rights of the Bar during thetjaéstage?

6.6.2 Does the suspect have the right to counsel immediately upon apprehenssn / a
by the police? Does the suspect have this right durintripteletention?

6.6.3 Is cosftree legal aid provided to (1) those who are apprehended / arrested by the
police, (2) those held in piteial detention, and/or (3) those charged with an offence?
If so, under what conditions is cefsee legal aid provided?

6.6.4 What qualifications must a member of the Bar or Olegal counsel fulfill?

6.7 The position of the victim

6.7.1 Does your systém recognize a legal definition of ,victim“ (,injuredsq®,
,complainant“?

6.7.2 Does the victim have an officially recognized role intped proceedings, for
example in the presentation of evidence or in questioning?

6.7.3 Does the victim have legal remedies against a decision of the molithe
prosecutor not to proceed with a case?

6.7.4 Does the victim have the right to present civil claims in connegfitbncriminal
proceedings? Are there any restrictions on this right?

6.7.5 Does the victim have the right to present criminal charges amdbetheard on the
charges presented by the public prosecutor?

6.7.6 Does the victim have the right to counsel?

6.7.7 Does the victim have the right of appeal?

6.7.8 Is the victim assisted by the State in claiming compensation from the offender?

6.7.9 Does the victim have the right to State compensation for injurlessocaused by
crime? If so, please describe briefly the system used.

6.7.10 Does your country have national and / or local victim support schem&s? If
please describe these schemes briefly, including the exent to whycaréhsupported
by the State.

7. Sentencing and the system of sanctions
7.1 Whatclassification of sanctions given in the Penal Code?
7.2 Does the Penal Code distinguish betwgenishments and measuresd / or
betweerprincipal and additional punishments?
7.3 Does the Penal Code or another statute preyedeial sanctions for juvenilesf?so,

please describe these provisions.
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7.4 Does the Penal Code or another statute prepdeial sanctions for civil servants,
military personnel or other major groups?

7.5 Please provide information concerning the provisions on the foll@aimgtions:

capital punishment;

imprisonment (what is the general minimum and maximum);

» deprivation of liberty for an indeterminate period,;

» other forms of detention (what is the general minimum and maximum);

» probation and other measures involving supervision;

e community service;

e compensation orders;

» fines and / or dayines (what is the general minimum and maximum; how is the size
of the dayfine calculated)

» (other)alternatives or substitutes for imprisonment or fine.

7.6 In case oflefault of payment of a finmay a fine be converted into imprisonment or
another sanction? What is the term of such imprisonment, or thetgeskesuch
sanction? Who determines the conversion?

7.7 Whatmeasureq for example withddrawal of license, restriction of rights) may be
imposed on adults as a reaction to an offence? In what cases bameagures be
imposed, and for how long?

7.8 Does the Penal Code (or other statute) contain general provisions encisgyh If
so, please explain them briefly.

7.9 What general or specific sanctions or measures are used faffit)dffences, (2)
narcotics offences, (3) firearms offences, (4) environmental offenaad (5)
economic offences?

8. Conditional and/or suspended sentence, and probation

8.1 Please describe the basic provisions concerning the conditional andspended
sentence.

8.2 For what offences and what sentences may the conditional or suspendedeskat
applied?

8.3 May the court impose a sentence that is suspended only in part?

8.4 What general or special conditions may be attached to a conditionapanded
sentence?

8.5 Who supervises compliance with such conditions?
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8.6 What is the procedure followed if an offender is in breach of a comdand what
are the possible consequences?

8.7 What are the main lines of the organization of the probation servittes orational
and the regional level?

8.8 What are the main functions of the probation service?

8.9 What is the role of volunteers in probation activities?

9. The prison system and aftercare of prisoners
9.1. Organization of the prison system

9.1.1 Does the prison administration form part of the Ministry of JusticeGt, under
which Ministry does it function?

9.1.2 What are the main lines of the organization of the prison administration?

9.1.3 Who is responsible for the development of prison policy?

9.1.4 Please describe briefly the main legislation on the enforcempnsafi sentences
and fines, and on the legal position of prisoners.

9.1.5 Please describe briefly the prison system in your country (the nunzsegnsl
classification of prisons; high security, seofien, open, night prisons etc.).

9.1.6 Please describe briefly the juvenile prison system in your country.

9.1.7 Who decides on the placement of prisoners in different prisons?

9.1.8 Does your system allow more than one prisoner per prison cell?

9.1.9 What activities are convicted prisoners and-tfaé detainees required to
participate in (prison work, education, other)?

9.1.10 Under what conditions can a prisoner work or pursue education outside the prison?

9.1.11 Under what conditions can a prisoner be granted a furlough?

9.1.12 Is absconding from prison deemed a criminal offence, and if so wkia is
minimum and maximum penalty imposed?

9.1.13 Do your prisons contain any significant minority categories of prisoners
(e.g.aliens)?

9.1.14 Is your country a contracting party to an international convention on the transfer of
prisoners to their home country in order to serve a prison sentence dhigoagudge

abroad?

9.2. Conditional release (parole), pardon and aftecare
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9.2.1 Please describe the basic provisions concerning conditional release (parole).

9.2.2 Under what legal conditions may a prisoner be released conditionallyhahd w
iss the minimum term to be served?

9.2.3 What general or special conditions may be attached to conditional release?

9.2.4 Who decides on conditional release?

9.2.5 Who supervises compliance with the conditions?

9.2.6 What is the procedure followed if an offender is in breach of a camdind
what are the possible consequences?

9.2.7 Which person or agency is emplowered to grant pardon or amnesty?

9.2.8 Please describe briefly how the aftare of released prisoners is organized in
your country.

9.2.9 What functions does this organization have (assistance in providing housing and

employment, counselling services, etc.)

10. Plans for reform

10.1 Are there any major reforms related to the issues dealinntitisiquestionnaire that
are now under discussion and that are planned to come into force durintahven§
five years? If so, please describe briefly the purpose of the efamd what agency
or committee is preparing the reforms. Please provide bibliograpieifeakences if
available.

10.2 Is there a tendency in your country to reduce the use of imprisonment tand/or
expand the use of nesustodial sanctions? If so, please describe briefly the reasons
for this tendency and the results achieved.

10.3 Is there a tendency in your country to increase sentences for offiganes (e.g.
narcotics offences, environmental offences, certain briefly theomsasor this
tendency and the results achieved.

10.4 Is there a tendency in your country to increase the support provided tc \o€tim
offences? If so, please describe briefly the reasons for thisn@ndad the results

achieved.

11. Statistics and research results on crime and criminal justice
Please prepare a short (cab page) summary trends and the operation of criminal
justice in your country over the past decade, using available stafisticsesearch

results.
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Such a summary might include indicators on, for example, the following:
B trends in homicide, robbery, assault and theft (NB question 5.10)
B clearance rate
B number of convicted offenders
B number of different sanctions imposed

B trends in the use of imprisonment and in the total prison population

12. Bibliography
Please provide a list of general references in crime andnalinuistice in your
country, with particular attention to references available in thprniaternational

languages.
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