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Extended summary

A vast number of legal norms have been adopted in the Czech Repuldicl8B®, in the
criminal legislation field too. Ascertaining how successful éhesrms have been in practice
and how they actually function provides vitally necessary feedbackitiomef procedure. In
accordance with this, the Institute for Criminology and Sodiavénhtion was authorised by
the Ministry of Justice to carry out the "Effects of transfation of criminal legislation on
the state of criminality and increase in the effectivenegsstite in relation to the security of
Czech citizens in 2000" project.

The subject of the research was principally to ascertain how pegésions instituted after
1989 in criminal legislation are applied in practice, in whegdtion they are effective and
whether they have proved successful. The aim was to formulate raropn whether it is
necessary to repeal some of the new provisions, to amend them hagspe&r propose new
measures and to use the results of the research and its aamlasibackground material for
formulating sentencing policy.

This was a longerm and comprehensiveresearch task, in which individual research
subprojects conducted in the years 19980 were considered to be fundamental from the
point of view of transforming criminal legislation. The legal extpwas the major
predominant feature in performing research tasks.

The focal point of the research consistedsimveys of new provisions which had been
incorporated in sentencing codes since 1989. This involved the issteroatVe sentences,
the probation provision in criminal law and the provision of what ime€r diversion in

criminal proceedings. These provisions form an important componehé afew concept of
our criminal law.

The following surveys were performed:
» survey of the community service provision
» survey of probation elements newly introduced in Czech criminal law
» survey of the provision for conditional stay of criminal prosecution
» survey of the mediation provision
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e survey of fines

* study on the security of citizens

» survey of the effectiveness of criminal law systems
» survey of shorterm prison sentences

Following completion of the research task in 2000, an overall syntbédise findings
ascertained was made. The result is a final summary raptiieqrojecentitled " Effects of
transformation of criminal legislation on the state of criminality and increase in the
effectiveness of justicein relation to the security of Czech citizensin 2000". In addition to
this final summary report, the researchers published 17 separate gapeg the research in
the ICSP edition and 26 articles in the specialist press.

Findings were gleaned in surveys of individual procedures from the following sources:

- police statistics and statistics of the Ministry of Justice

- court files of criminal cases and in cases where there weoel reasons also
investigation, probation or other files

- surveys of professional opinions, predominantly of judges and state proseautor
sometimes other professionals (in the form of questionnaires)

- studies of professional literature.

We present the following brief conclusions on the findings obtained bguiheys on the
abovementioned new criminal law procedures:

a) Alternative sentences

Police statistics and statistics of the Ministry of Judtiear witness to the fact that there has
unguestionably been an overall increase in criminality in the CzeguldRc since 1990.

High criminality called for a need to change sentencing policy and to deal with the question of
the effectiveness of sentences, especially prison sentences. oWtk gr shoriterm prison
sentences logically resulted in overloading of the prison systermtbavas manifested in a
chronic inadequacy of prison capacity. On the basis of negative findm¢he influence of
imprisonment on the offender and the findings on the prison system in gensealch began

for new solutions. Reform of the penal sanction system became dhe ofain tasks of
overall reform of criminal legislation.

In most modern states what are called alternative sentemdaseasures that can be suitable
replacements for shetérm prison sentences in particular have progressively startbd to
applied and developed. On the basis of these findings the range médtaleesentences was
also extended here. In addition to the traditional alternatiméesees, such as fines in
particular, a new type of sentenesentence to community service - was introduced in the
amendment to Act No. 152/1995 Coll., the Criminal Code, effective frdni 996, and other
alternative sentences and measures were also considered.



According to the report giving the reasons for the amendment to Act NdA.9852/
Coll., the conditions for imposing a sentence of community service inedén such a way
that they apply to offenders committing less serious criminaho#fe on whom there is no
need to impose a prison sentence and for whom also for some reasmimposition of a
fine is insufficient or unsuitable. The report assumes thposition of this sentence will
come into the picture in particular for manifestations of vandalisaoliganism or less
serious property crimes where it is desirable that public @pibe brought to bear on the
offender.

A list of types of community service is given for illustratiperposes in the criminal
code. The essence of this sentence is the obligation of the corpecsah to perform work
to the stipulated extent for the benefit of the community in maintapublic areas, cleaning
and maintenance of public buildings and highways or also other similar woekdal to the
community. The convicted person is obliged to perform this work persofraktyof charge
and in his/her free time. A court may impose a sentence of &etd@ and 400 hours and
may also impose restrictions on the offender for the period thergents served aimed at
ensuring that he/she leads an orderly life. As a rule itcddacges him/her to compensate in
accordance with his/her means for the damage caused by the coffémale. The Act also
provides for this sentence to be converted into a prison senteheeoiffender does not lead
an orderly life in the period from conviction to completion of servingsigtence, comply
with the conditions laid down or fails through his/her own fault dmglete the imposed
sentence within the stipulated time.

Statistical data show that sentences of community servideegianing to be applied
more in court practice, which is an indubitably favourable indicatar2000 this sentence
was imposed on 7,084 persons, 11.2 % of all sentences imposed. This thandseice as
many as in 1999, when this percentage was only 5.1 %.

The research conducted demonstrated that a community service secéento a
significant degree fulfil the task of an alternative to a prisemtence.Proposals were also
formulated for utilising the results of the research conducted whaghincrease the degree
of application and effectiveness of this sentence, for exampleat@ nmposition of a
community service sentence conditional upon the agreement of the dgctuseduce the
upper limit of the sentence from five to three years for crimoféénces for which a
community service sentence can be imposed and to reduce the uppef lsaihmunity
service sentences for juveniles, to define clearly the leggahs “for the benefit of the
community” and “other similar work beneficial to the community”, to broeitie possibility
of performing community service to the benefit of a number of enatielsothers. Some of
these recommendations have already been incorporated after completiomesieauch in the
amendment to the Criminal Code No. 265/2001 Coll., which will come iffexteon
1.1.2002.

As regardghe sentence of a fine already mentioned, the amendment to the Criminal

Code No. 175/1990 Coll. has basically broadened the possibility of its imposition and has thus
created the legal preconditions for it to become an importanmhailitee to a sentence of
imprisonment. However, the numbers of cases here where mdety/ia imposed are few

and have been showing a tendency to decline since 1990 (from 16.7 % in 1990 ton5.6 % i
2000). There is a clear difference between our country and cErteapean countries, where
fines are becoming the most common sentence imposed. It caenbiecse the results of the
guestionnaire survey conducted that the majority of the respondents whdgee and state



prosecutors see the causes of low application of fines inotheatonomic level of most
offenders as a result of which it is evident that fines could natobected from them. De
lege ferenda it is suitable to consider utilising the experierica number of European
countries with what is called the daily fine procedure, which woukltjkthe amount of the
penalty more into line with the financial means of the accused aad lve/she can actually

pay.

b) Probation in criminal law

Another way of resolving the fight against crime is introducing supervisf the behaviour
of a person committing a criminal offence, what is termpedbation. This combines the
penological aspect (sentence, threat of sentence, limitation) tlaad social aspect
(supervision, assistance). Probation was introduced in thenatitwde by the amendment
No. 253/1997 Coll. effective from 1 January 1998. It has been implememtédgoi
procedures of the criminal code conditional discharge with supervision (8 26) and
suspended prison sentence with supervision (8§ 60a, § 60b).

Conditional discharge with supervision is closely related to discharge under 8§ 24 of the
Criminal Code and both these procedures can be applied under the sam@nsondit
Conditional discharge with supervision is, however, a more severnadite, because it is
not a definitive verdict but conditional on fulfilment of certainotfa it is linked to stipulation

of a trial period and may be made stricter by imposition of appreprestrictions and
obligations.

A suspended prison sentence with supervision is the typical form of probation through
which the aim of the criminal code is achieved less reprdgsivediffers from a suspended
prison sentence (without supervision) in the length of the sentsecéng of which can be
conditionally deferred (it amounts to a maximum of 3 years asistgayears) and in the fact
that with conditional deferral of a prison sentence the court 96 abliged to order
supervision of the offender. Supervision is legally performed by a codrtpeobation
officers are authorised with its performance in practice.

It can be seen from the conclusions of the research conductedlghatnegligible number of
supervision procedures were imposed in the first year they becanm=blgp(1998). Though

there was a rise in the number of cases in 1999, to 82 for contitimtharge with
supervision and to 659 cases for a suspended sentence with supervision, both these procedures
continued to be used very sparingly.

On the basis of all the material obtained agaioposals were formulated for utilising the
results of the research which may contribute to greater applicaf both procedures. There
was, for instance, a recommendation to define the concept, aisoataht of supervision in
the Criminal Code, to incorporate procedural processes in the @riRiocedure Code for
the performance of supervision under both procedures and other propbkads.of these
have already been legally implemented since the research pr@ectompleted, as for a
community service sentence, in Act No. 257/2000 Coll. on Probation and Medssigice
and in the amendment to the Criminal Code and the Criminal Prec€dule No. 265/2001
Coll. (effective from 1.1.2002). Act No. 257/2000 Coll. contains inter aldefinition of the
term “probation” and defines the position, rights and obligations of povbafficers. The
amendment No. 265/2001 Coll. defines the concept, aim and content of sopenvishe



Criminal Code. It can be anticipated that these legislgtiggisions will lead to greater use
of both supervision procedures in court practice.

c) Diversion in criminal proceedings

The growth in criminality after 1989 led to a significant increasethe workload of

authorities responsible for criminal proceedings, which has had aveegapact in particular

on the length of criminal proceedings. Democratic countries haaerk to the rise in
criminality in recent years inter alia by reinforcing out of coumtl alternative procedures.
This also takes into account the need for rapid satisfaction a@lahmes of those harmed by
criminal acts and limitation of the rising cost to society tfw criminal justice and prison
systems.

In conformity with Council of Europe Recommendation No. 2/87/18 newnaliee methods
of procedure have been introduced in our criminal law by the amendreiits Criminal
Procedure Code, first conditional stay of criminal prosecution amdrttegliation. We class
both procedures among what are termedr sionsin criminal proceedings — alternatives to
punishment.

The procedure for conditional stay of criminal prosecution introduced in the amendment
to the Criminal Procedure Code No. 292/1993 Coll. is laid down in thesmasiof § 307
and 8 308 of the Criminal Procedure Code. This is one of the optioasH@ving what is
termed diversion from the standard procedure when criminal proceedimgsto an end in a
manner other than by a court verdict of guilty or not guilty.

According to the report giving reasons for the amendment, it comesr unde
consideration in cases when in view of the circumstances of feearal the person of the
accused it is evident that in the case of a conviction a condifpoisain sentence would be
imposed and the accused would in all probability respond well in gigétiod. It is for this
reason not necessary to pursue full criminal proceedings when thefainese can be
achieved in a much simpler way. This procedure has the natureir@iEdacutory decision
and cannot be interpreted as a verdict of guilty. It serves asuasnf@ mediation between
the person committing the criminal offence and the victim. Ifat®used does not comply
with the conditions laid down in the trial period, the resulthet tcriminal proceedings are
continued.

The findings from our research showed that this new procedure was takenaoth \e&ry
quickly by judges and state prosecutors and also used appropriately hy @eminal
proceedings were accelerated by its application and the decisioth&éaexpected and
required effect. There was also a strengthening of the posititre eictim and satisfaction
of his/her justified claims to compensation for damage caused lyrithmal offence. It is
necessary for all authorities responsible for criminal proceedmgseate the preconditions
for this, so that the accused persons do not have to be convictey ftilfiifeall the legal
conditions and where possible do not even have to appear before a tmutttud possible to
achieve a situation where criminal proceedings are freed from essey formalities and
can proceed far more rapidly.



The mediation procedure is another of the diversions in criminal proceedings providing
alternatives to due trial in connection with hearing a casetrélaand passing a verdict of
guilty and sentencing after full evidence has been established. waliincorporated in the
Criminal Procedure Code in the amendment No. 152/1995 Coll., effeativelfr 9. 1995. It

IS regulated by the provisions of 88 30814 of the Criminal Procedure Code. In the last
major amendment of the Criminal Procedure Code No. 265/2001 Coll. t{edfefcom
1.1.2002) the provisions on mediation were fundamentally supplemented and newly
formulated.

Mediation is conceived here in such a way that it can be dpipliparticular in cases where
in addition to the public interest the private sphere is relgtigeriously affected by a
criminal offence. The state does not in these cases have acaighifterest in criminal
prosecution of the offender, because the criminal offence has the obtuoenflict between
the offender and the victim(s). Mediation can clearly also be useabes where the criminal
offence affected only the public interest.

In contrast to conditional stay of criminal prosecution, mediatioa definitive end to
criminal proceedings, it is decided by a court (from 1.1.2002, in accadaitb the
amendment to the Criminal Procedure Code cited, decisions on roedialli also be made
by state prosecutors in preliminary proceedings), it requireslardgéan by the accused that
he/she committed the offence for which he/she is being prosecuteahlgirmbnclusion of an
agreement to compensate for damage in the future is not suffidvadiation also requires
the agreement of the victim to this procedure and he/she can lodggeation against the
decision. The accused must deposit a sum of money in the account of tries@mated for
a specific addressee for generally beneficial purposes. iHerentrast to conditional stay of
criminal prosecution, no trial period or appropriate restrictiostifulated. A difference can
also be seen in the aim of the two procedures. The very name ioreditessarily implies
that its basic purpose is voluntary reconciliation of conflict betwise accused and the
victim, which cannot be reduced to mere compensation for damage.

The results of our extensive research showed that the mediationlym®tere has not as yet
fulfilled expectations and mediation has not yet become a standarafgesolving criminal
cases. According to the statistical data for the years 199®9 mediation was decided in
only 699 cases, which represents a minimal share of the total number of cased.resolve

In the replies of respondents to the questionnaire provided in 2000 whoudges,j state
prosecutors and probation officers a clearly negative assessnesmilgor Mediation is
perceived by them as a procedure that can seldom be used, whichesentut stay, does not
have anything to offer in practice and does not lead to the desirddratioa of criminal
proceedings. It is of no interest in court practice and of noesttéo those accused, who
prefer conditional stay of criminal proceedings or conditional convictinos is there any
interest on the part of defence counsel. There is a lack of ctiopebbetween the parties
involved and victims often make it impossible to reach agreemeause®f their excessive
demands. The general public is very inadequately informed about mediation.

Respondents unanimously see the main causes of this unsatisfactdrynpasi being
primarily in the over complicated state of legal regulations, stingiin an accumulation of
sets of conditions for fulfilment of which a whole range of actseisded. The absence of the
probation service was strongly felt at state prosecutors’ offcesjudges too refer to its
inadequate capacity. A number of respondents also refer to thecahethture of this



procedure, which favours the more solvent offenders. The vast majoaffenflers do not
have enough money to fulfil all the financial conditions for mediatiod, they see this as
another very significant obstacle to application of this procedure.

Despite all the ascertained inadequacies and reservations, cénogg out the research
project came to theonclusion that mediation has a legitimate part to play in our legal
procedure. It is a procedure which is beneficial for the accusethamictim and when it is
applied at the right time with the help of the mediation sentican be of assistance to all
authorities responsible for criminal proceedings for reducing theikleam and for more
rapid resolution of criminal cases and thereby also in saving @bstsninal proceedings. It
can be anticipated that, as with the previous procedures, thetiegistgulations provided
recently will increase the interest of authorities respondiecriminal proceedings in
applying the mediation procedure.

The final report, “Effects of transformation of criminal legigla on the state of criminality
and increase in the effectiveness of justice in relation toséleerrity of Czech citizens in
2000,” summarises the results of the research carried out as follows:

"The expansion of criminality and the lack of organisation in the statecive power
apparatus as typical symptoms of social anomaly connected with eackating and
revolutionary change in society posed threats to the proper functioningegtstice and
prison systems here too in the pbstvember period and thereby also hampered control of
criminality and posed threats to the citizens’ right to security. st marked signs of this
situation were overloading of authorities responsible for criminal procesdiand
overcrowding in prisons.

These problems had to be resolved as a matter of priority, if tkey mot to lead to the
collapse of these systems with-faaching critical results for the whole of society. The
relatively most rapid and simplest measure in the criminal labd fivas adoption in this
respect of alternative sentences in the criminal substantivevidweh would put the brakes
on overcrowding of prisons, and bring alternative measures in criminal law guoeewhich
would at least partially reduce the burden on authorities responsible foninal
proceedings.

The relevant legal regulations were of key significance in thigoghen eliminating the
danger that threatened and for this reason their effectiveness atsombeof paramount
importance as a subject of research interest”.



