Rozum Jan, Kotulan Petr, Vijtéech Jan:

Resear ch into newly-introduced probation elementsin criminal law®
1999 — 2000
ISBN 80-8600877-7

Extended summary

Research classification

The research into newintroduced probation elements in criminal law was conceived as part
of the general research project: “Effects of the transfoomaof criminal legislation on the
state of criminality and the increase in judicial efficiencyelation to the safety of citizens of
the Czech Republic with regard to the year 2000, and was a folowf the research on the
provision for conditional suspension of proceedings, research on the comsamite and
research on mediation. We conducted the research into4m@vwdguced probation elements

— supervision in the criminal legislation of the Czech Republic in 1999.

Subject and aim of the research

The subject of the research was the comprehensive examinatiom @ietw provisions of
criminal law: a conditional discharge with supervision, which is govelyeSection 26 of
the Criminal Code, and a conditional prison sentence with supervisior) whgoverned by
Sections 60a and 60b of the Criminal Code.

Both provision meant the introduction of probation elements into Czechinatiraw.
According to the reasoned statement to Act No. 253/1997 Coll., by whichrithen& Code
was amended, this refers to the institutionalised supervisioriroinal offenders’ behaviour
and of treatment that combines both a penological (sentencat tireentence, limitation)
and a social (supervision, assistance) aspect.

Probation officers were given responsibility for the performandbeprobation supervision.
The meaning of probation lies in a differentiated approach to hantlengffenders of a
variety of crimes and in applying different and more effective metihodsacting to less
serious forms of crime. The extent and intensity of the probationnssipa must be
determined by a court, while the probation officers help to imphkntee sense of this
supervision.

A conditional discharge with supervision under Section 26 of theiinCode is closely
connected to discharge under Section 24 of the Criminal Code, and thetapplaf both
provisions is possible under the same conditions. A conditional digchéth supervision
under Section 26 of the Criminal Code is however a strictenatiee as it is not a definitive
decision but only conditionally dependent on the fulfilment of certainrierjte is connected
to the setting of a probationary period and may be made stricter bppheation of adequate
limitations and obligations. Section 26 (4)a to d of the Criminal Cod#yf specifies the
demonstrative specification of adequate limitations and obligatiohsniéna be imposed on
the offender in order that he lead a{ahiding life during the probationary period.

A conditional prison sentence with supervision under Sections 60a anaf @ Criminal
Code is a typical form of probation that fulfils the purpose of thmi@al Code without strict
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repression. It differs from a conditional prison sentence undetioSs 58 and 59 of the
Criminal Code (without supervision) in the length of the senteneesahving of which may
be suspended conditionally. The sentence amounts to a maximum of thmeéageapposed
to two) and together with the conditional suspended prison sentence also carriegaorgpli
courtimposed supervision. Section 60a (3) of the Criminal Code refers tquaige
limitations and obligations as stated in Section 26 (4) of the Criminal Code.

Due to the short period of implementation of the newtyoduced provisions the information
obtained has been interpreted as partial and for orientation purposes only.

The main aim of the research was to ascertain the implenoentit both provisions in
practice (i.e. conditional discharge with supervision and conditionsbrprsentence with
supervision) in 1998 and 1999 for cases that had been duly closed, astivelinaglications
of both provisions for society, the offender and the injured partyrdicy to the possibilities
and effectiveness of the provisions.

We therefore examined whether the regional (district) courtse vegplying the fore
mentioned provisions sufficiently and whether the state proseausnesrecommending them
to the courts as a way of handling cases. We also looked at their views and ideas.

We also ascertained the way in which probation officers were imyotvéhe application of
both provisions, particularly with regard to their probation activity, whether they are
entrusted with the supervision, how they perform it in practice, howctuetimposed
adequate limitations or obligations are controlled, how they coopertiehsijudges etc. As
with the judges, we looked at their views on both provisions and aag ithey might have
thereon.

In addition, we examined how the judges defined the content of the superinstheir
judgements, what sort of adequate obligations and limitations they irapdsgher questions
relating to this matter. The analysis focused on the enforcementdprecand not on the
judgement stage.

The aim of the research was not only to cover the currentdégesland practical situation
but also to formulate opinions on how desirable and efficient the situation is.

We described and appraised the findings obtained and then drewoatten possible
improvements in procedure in the practical implementation ohdévwe provisions. We then
formulated ideas that would lead to changes in legislation.

Methodology
The following methods, techniques and procedures were used during the research:

a) The study of foreign documentation on the relevant matter, particudaydy

regulations and experience from implementing the mediation provisions in

practice.

b) The study of Czech expert sources, chiefly Acts and commentaries of magazine

articles.

C) An analysis of statistical data (for 1997 and 1998) from the statist the
Ministry of Justice.

d) The study of selected final court judgements on the approval of teatoe

decisions of regional and district courts from 1997 and 1998 and other data

from court files.

e) The use of information from questionnaires for experts (judges, probation

officers) and from interviews.
f) An analysis of the views of offenders whose case had been resolveciby me
of a discharge with supervision and conditional sentence with supervision.



A method of interpretation was selected in which factograpmdirfgs were
supplemented by information from the research on people's opinions obtéherdfrem
guestionnaires or interviews.

The following main findings from the research can be sumnsad with regard to the
supervision provisions
Statistical data

The statistical data show that the conditional prison sentgitikesupervision under Section
60a of the Criminal Code and the conditional discharge with supervision 8ad&on 26 of
the Criminal Code were imposed by courts very infrequently during tsieyiar in which
they came into effect and did not play an important role in the sentencing structure.

In 1998 courts imposed a conditional discharge with supervision in 18 aade conditional
prison sentence with supervision in 294 cases. In 1999 the numbergspsetively to 82
and 659 cases. Despite this increase, both provisions are still very rarelg.applie

In 1998 a pronounced unevenness of application was evident in different rdgidrg99
there was an increase in the application of both provisions, in the afasonditional
discharges by even as much as four times (1998 — 18 cases, 1999 — 82) caadalanced
application of both provisions in individual regions. The supervision provisiasnast
often applied for criminal offences under Chapters 1X. and VII. of the Criminal Code.
The average length of proceedings for a conditional prison sentescg@sdalays, which is
relatively long.

Courts rarely impose a conditional discharge with supervision undgors26é of the
Criminal Code.

An analysis of court files, probation records and court judgemewithout files offers the
following main findings

Judgements applying a conditional prison sentence with supervision (Sé&tioasd 60b of
the Criminal Code.)

- This type of alternative sentence was most frequently applied for younge
offenders but was not sufficiently applied for juveniles. They werergtye
used for first offenders with favourable personal and employment ass@ss
Aggravating circumstances of repeat offences were assesske tgurt from
previous convictions for 19 people.

- In view of the results of criminal prosecution, custodial sentences
imposed in a relatively high number of cases (24%); this often invédwegkr
periods of custody lasting throughout the entire period of the prosecution
proceedings

- As with previously examined alternative sentences and procedures, this
punishment was most often applied for property offences and only very rarel
for offences against transport safety.

- Sentences were imposed up to their maximum limit (the lowett lah
sentencing often did not even allow for the application of a shonéersm)
and with longer, sometimes even the maximum possible probation periods.

- Mistakes were found in the quotation of the relevant legal provisidrenw
pronouncing the sentence.



Courts made sufficient use of the possibility of imposing adequatetions

and obligations, both as specified in Section 26 (4)a to f of thmiGxi Code

and of others not specified therein (this does not correspond to the opinion of
experts on the possibilities of applying adequate limitations; theitigposs

far more realistic).

Obligations and limitations were sometimes formulated in suchyathat they
defined the extent and intensity of the stipulated supervision or funddmenta
content of the conditional sentence (to lead a-déwding life during the
probation period).

State prosecutors made relatively rare use in the concluding spedbb of
possibility to recommend the imposition of a conditional sentence with
supervision, despite the court judgment making this a viable alternatiist

they accept imposition of this form of punishment.

Convicted offenders generally appealed against the terms of theceaied

the courts of appeal generally altered the sentence from an unaoaldrison
sentence to a conditional sentence with supervision.

Judgements applying a conditional discharge with supervision (Section 26 of the
Criminal Code)

The entirely negligible number of cases and sample of criroffertices makes
it impossible to reach more general conclusions from judgements rapalyi
conditional discharge with supervision.

This alternative was used in 62% of cases involving juvenile offenders.

In accordance with Section 314f (i)d of the Criminal Code, a coddraras

not applied an any single case.

It was used in sentencing offenders found guilty of the illegal pramueind
handling of narcotic and psychotropic substances and criminal offences
committed in relation to their abuse.

For this type of offence the courts imposed courses of protectatngat or

the obligation to undergo dreggdiction treatment that does not constitute
protective treatment under the Criminal Code.

Imposition of supervision

In more than half of the final judgements and court orders the vewdict
imposition of a sentence or the verdict on discharge with supervisiomotlid
specify the details of the offender’s obligations under the supervision.

Where these obligations were specified in the verdict, they plymar
constituted the obligation to appear before the court or a probafioaraff

the local court upon a summons.

Where the frequency of visits was specified, this generally estsiated to a
maximum of one visit per month.

In certain judgements the setting of the date was left to tbisiole of the
probation officer or upon his agreement with the offender.

In certain instances of special requirements, the sentencemgissed further
limitations and obligations on the offender in relation to the probatioceoff
particularly where the offender was required to undergo individual Isocia
resocialisation programmes, submit documents proving compliance heith t
obligations and others.

The sentencing did not always consistently distinguish between adequat
limitations and obligations that may be imposed under Section 26 (3pand (



and Section 60a (3) of the Criminal Code, and those that may be onasse
part of the supervision so as to make it more effective.

The criminal files that we borrowed for study also recorded sitesees after

1 January 1998 (when the amendment came into effect) that requigiithe
party under Section 59 (2) of the Criminal Code to undergo probation
supervision during the probation period.

The fundamental reason for the errors ascertained, particutatheicontent
definition of the supervision (or rather lack of definition), other than
inexperience and inadequate judicature, was the absence of moleddmbal
more precise legal provisions.

Performance of supervision:

In regional and district courts the performance of the supervisiaririsseed to
probation officers.

In an isolated case the probation officer cooperated with the cdorehts
material verdict.

The performance of the supervision is recorded in probation records, wéich a
kept separately for each offender. Only in exceptional cases heepedbation
records kept in the criminal files (for seven offenders)

Probation officers take action to ensure performance of thergsipe
immediately after the final court’'s judgement has been deliveredpon the
issuing of instructions.

Delays in beginning the performance of the supervision were due to this cour
delay in passing the case to the probation officer (these weresolated
cases).

Visiting dates are determined by the probation officers, often up@emgnt
with the offender. A flexible approach was used when setting thevais for
visits, taking into account the supervision already completed anduthent
needs of the offender.

Where regular reports on the performance of the supervision werereé to

a court, this generally occurred at intervals of six months to onefrgsa the
time the decision came into force began. Their structure and comé&zat
generally sufficient for the court to judge the state of supervision.

In two instances of conditional discharge with supervision the coud thé

the offenders had acquitted themselves satisfactorily; in the oésa
conditional prison sentence with supervision none of the probation periods
have yet been completed.

In the case of two offenders who received a conditional prisonneenteith
supervision the court decided during the probation period that they should
serve the prison sentence. The reason for the decision in beth was the
committing of a repeat offence of the same type.

In most cases the supervision imposed is performed by probation officers
way that ensures the purpose is fulfilled.

The following main findings can be derived from the analysis m#spondents’ views
contained in the questionnaire:



Appraisal of the examined provisions from experts’ opinions

The first point to note is that the appraisal of general andfgpgems for

both provisions by judges

and probation officers is positive and that the differences in aaprfar both
provisions by both groups of respondents are not significant.

If we use a school marking system for the results of the aplprdisamarks
range between 1.8 and 2.8 (exceptionally 3.1), which verbally means between
very good and good plus.

With regard to the provision under Section 26 of the Criminal Code, gudge
mostly appreciated the possibility of correcting the offender, alé age
compensation and the speed of proceedings. Probation officers on the other
hand see the complexity of proceedings as acceptable (unlike judpes).

also appreciate the speed of proceedings but do not overestiheate t
importance placed on the correction of offenders. With regard tprtivesion

under Section 60a of the Criminal Code, both groups appreciate the ftgssibil
of compensation and the speed of proceedings.

Reasons for the infrequent application of both provisions under examination

Among the primary, i.e. the most important reasons, are insufficiesoneel
and organisational conditions for the effective performance ofupervision.
Among probation officers this factor is in first place, while jodges it
occupies first and second position with regard to both provisions. Theflac
legislative definition of supervision is also relevant here, instese of its
content, scope and intensity, and finally the low occurrence of appeopriat
criminal cases. In the opinion of probation officers the situasaaffected by
the lack of confidence in the effectiveness of supervision on the part of judges.

Views on the issue of adequate limitations and obligations

As Section 26 (4) of the Criminal Code has newly specified the atequa
limitations and obligations in the Criminal Code, we asked judges wdiich
them they most often use in imposing conditional discharges and coatition
prison sentences and analogically in other cases (e.g. when imposing
community service). The most frequent use of limitations and ololigat
under Section 26 and Section 60a of the Criminal Code are the folloteing:
undergo treatment for dependency on addictive substances which does not
constitute protective treatment under this Act, and the obligatia®ftain

from visiting an unsuitable environment and from contact with certain persons.
In the case of other provisions, the courts impose adequate ibmsteand
obligations as specified in Section 26 (4) of the Criminal Code on an
exceptional basis.

Judges were also asked to state other adequate limitations agatiobs not
specified in the Act, but which in their experience they had impospdrasf

a conditional discharge with supervision and a conditional senteftbe
supervision. Judges mentioned particularly the following types of adequate
limitation and obligation: to refrain from excessive useloblaolic drinks, to

pay alimony owed, to find permanent employment, compensate damage
caused, to prove to the court a lawful form of sustenance including work



assessment, to develop the necessary cooperation with the redizvaunt
office in applying for employment, and very often also others that défme
scope and content of the supervision.

Legislative suggestions of the respondents
The majority of respondents of both professional groups regard thentclegeslation for
conditional discharges with supervision and conditional prison sentesritesupervision to
be satisfactory for their work requirements. The comments and sloggettat they offered
applied mostly to supervision, more detailed specification asstoomtent, a definition of
rights and obligations of convicted offenders and specialised judiciary offiesasmsible for
the performance of the supervision. The most frequent suggestiondmoneport are as

follows:

the Act should define in greater detail the concept, form and organiséthe
supervision,

to regulate the rights and obligations of the body performing the supervisi
and of the convicted offender, particularly the obligation of the convicted
offender to appear before the probation officer,

to provide legislation for the performance of the probation servitleeatourt

and the relation of the probation officer to the judiciary and the client,

in the case of a conditional discharge with supervision to hengtthe
probation period (judges suggest a period consistent with Section 307 (2) of the
Criminal Code,

the Act should specify in greater detail the adequate limitsitand obligations
(Section 26 (4) of the Criminal Code) in order that it should not be vaigdie
difficult to control, and so that compliance with them should bdiwithe
possibilities of the convicted offender,

to adopt the corresponding procedural norms when the obligations relating to
the activities of other institutions, without a corresponding legahéwork, do

not have any great likelihood of being implemented,

to simplify the modification of the sentence and, by means of thisreleteto
cause the convicted offenders to comply more fully with the tesimthe
supervision,

in Section 60a of the Criminal Code to broaden the judge’s respomsihilit
sentencing to define the scope and intensity of the supervision (lik@wise
Section 26 of the Criminal Code),

to enlarge Section 26 of the Criminal Code to include assistanciheby
probation officer and the guidance of the convicted offender according to his
individual development and needs,

to regulate the handver of the performance of the supervision between
districts in cases where the offender has another place ofnmesitlean that
where he was convicted or to which he moved during the probation period (it is
pointless for example to send a supervision request every two weeks).

From all the documentation obtained it is possible to formusatggestions for the
application of the results of the research which can extend the scope of application and the
effectiveness of the provisions for discharge with supervision and moradisentence with
supervision as follows:



To define the concept, purpose and content of supervision in the Criminal Code

Court practice is to a large degree hindered by the fact gn&@riminal Code does not define
the concept, purpose and content of supervision. The judges and probatiers aifictacted
by us (refer to the results of the questionnaire survey) alsthedack of definition of the
concept, content, organisation and forms of supervision as one of tbereagons for the
relatively infrequent application of the “supervision provisions”. In @pinion supervision
should mean regular personal contact between the convicted offendéheapdobation
officer, cooperation in developing and implementing a probation prograanché¢he control
of compliance with the obligations and limitations imposed by the coutieonffender. The
purpose of the supervision should not only be to monitor and control tmeleffe behaviour
but also expert guidance and assistance.

To develop the procedural side of supervision for both provisions in their@ii
Procedure Code
The procedural aspect for supervision with regard to both provisiassupplemented by the
new Sections 330a and 359a of the Criminal Procedure Code (amendntiemtGominal
Procedure Code implemented by Act No. 166/1998 Coll.) effective as of 1rydified.
Although this modification led to a certain specification in the performance ofvssiparand
guarantee of its legality, it is in our opinion, which is supportedhkyfindings from court
files and the views of experts, still insufficient and does nobracwith practice to the
required degree. We recommend above all that the relations betaeda and probation
officers during supervision be regulated in terms of procedure. Riegulde procedure
during handover of the performance of supervision to the probation officer shoulttheni
instances of delay frequently found between the final court'diate(judgement or court
order), by which the supervision was imposed, and the actual performance of the supervision.

To regulate the maintenance procedure for the probation records (fileshein
instruction of the Ministry of Justice that defines the inteamal office rules for the district,
regional and high courts
The practical activity of probation officers shows that they ra@ntertain records about
their clients, such as records of client interviews, clienbntepfor the needs of the courts,
confirmation of the payment of damage compensation, reports on corephdtitc the
adequate limitations and obligations etc. We believe that etentla¢ adoption of the Act on
Probation and Mediation Services it would be suitable to regalatéform procedure for the
maintenance of probation records (files) in the internal and office rules.

To consider the possibility of compiling a list of organisations operaiiitigin the
area of the district court in which the convicted offender couldoper the adequate
limitations and obligations under Section 26 (4) of the Criminal Code

The further specification of adequate limitations and obligation§&ention 26 (4) has
provided greater scope to develop new methods of handling convicted offemters.
guestionnaire shows that the largeale application of obligations and limitations under
Section 26 (4) of the Criminal Code is also hindered by the lattjgdges are unaware of
organisations in which offenders can for example undergo approprigé tsaning and re
education programmes or programmes of psychological counselling. \Weebttlat it would
be highly beneficial to compile a list for the internal use ofdtwerts of those organisations
where offenders can carry out the limitations and obligations imdpdRee list could be



compiled by a probation officer and the judge would then be familiar wér@erscing with
those organisations in which the limitations and obligations could be carried out.



