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Uvod

Evropsky institut pro prevenci a kontrolu kriminality se sidlem v Helsinka
Finsko (HEUNI), ktery ma statut ptidruzené (affiliated) instituce OSN, jiz n€kolik let realizuje
ambiciozni projekt poskytovat komparativni informace o systémech tjestitie vruznych
zemich. Vramci tohoto projektu HEUNI jiz publikoval napfi. studie o trestni justici v Italii,
Francii, Finsku, Nizozemi, Svédsku, Irsku, Anglii a Walesu, Kanadg, gpanélsku, Bulharsku,
Recku. Uvedené studie byly v nasem Institutu pro kriminologii a socialni prevenci v minulych
letech pieloZeny a publikovany v edici IKSP. | dalSi komparativni studie HEUNI o trestni
justici budou péc¢i Institutu pro kriminologii a socidlni prevenci postupné prekladany a
poskytnuty odborné vetejnosti v fadé PRAMENY edice IKSP.

HEUNI vyzval vramci uvedeného projektu téz Institut pro kriminologii a
socialni prevenci ke zpracovani takové studie o systému trestné justiské republice. Aby
byla zachovana komparativni hodnota informaefizaych zemi, bylo tfeba pfi zpracovani
studie respektovat podrobnou osnovu a rozsah stanoveny HEUNI. To samoziejm¢ autorim
studie predurcilo zplisob zpracovani i akcent na jednotlivé aspekty Ceské trestni justice.
Zéavazna osnova studie je pfipojena v priloze v ptvodni anglické verzi.

IKSP publikuje studii Systém trestni justiceCwské republice jako studijni

material véeské i anglické verzi.

JUDr. Zden€k Karabec,CSc.



Systém trestni justice WCeské republice

1. Demografické udaje

Ceska republika méla k 1. lednu roku 2001 10 266 546 obyvatel, podet cizinctl
souhrnné uvadény za osoby zde trvale Zijici i za cizince s povolenym dlouhodobym pobytem
¢inil v tomtéz roce zhruba 201 tisic. Nejpocetnéji zastoupenymi narodnostmi (samoziejmé
kromé ¢eské) na nasem izemi jsou Ukrajinci, Vietnamci, Slovaci, Poléaci, Rusové a Némci.

Ptevazna vétsina obyvatel (71%) Zije ve méstech, ovSem hranice méstského a
venkovského osidleni je nezietelna, oba typy osidleni splyvajf.

Nezaméstnanost k 31. unoru 2002 v Ceské republice ¢inila 9, 3 %, dle udajt
roku 2001 bylo zaméstnano zhruba 4 765 tisic obyvatel, z tohoto poctu tvofili zaméstnani
muzi téméef 57 % (2 703 tisic).

Struktura vékového slozeni obyvatelstva vzhledem ke hranici trestni odpovédnosti,
ktera po¢ina dovrSenim 15. roku, je nésledujici: minimalniho véku relevantniho pro trestni
pravo dosahlo pies 8,6 milionu obyvatel CR, hranici plné trestni odpovédnosti - 18 let- (viz

blize kap. 5.) dovrsilo dle dostupnych tdaji z roku 2001 témét 8,2 milionu osob.

2. Trestni zakony

2.1.  Ceskoslovenska republika jako samostatny stat vznikla dnem 28. fijna 1918 po
rozpadu Rakousk®herska. Po vzniku nového statu bylo tieba ihned feSit prioritni otazku,
jaké zakony budou @eskoslovensku platit. Bylo rozhodnuto pievzit v podstaté v Gplnosti
pravni ptedpisy platné v byvalém Rakousk®hersku, coz bylo vyjadieno v zakoné

Ceskoslovenské republiky &. 11/1918 Sb. (tzv. recepéni norma) tak, Ze Gicelem tohoto zdkona

! Tam, kde je oddé&leni dat nezbytné, byla zvolena hranice po&tu obyvatel — zpravidla 5 000, pripadng

2 000.Cesky statisticky tiad pro rozliSeni ,,mésta — ostatni obce povazuje za rozhodujici pravni postaveni obce.
Meésty jsou podle tohoto postaveni ty obce, kterym byl podle pfislusného zakona udélen statut mésta, v roce 2000
byl vydan zékon 128/2000 Sb. jenz v § 3 uvadi, Ze ,,obec, kterd ma alesponi 3000 obyvatel, je méstem, pokud tak
stanovi pfedseda Poslanecké snémovny po vyjadieni vlady“. Zékon tak jednoznacéné urcuje hranici 3 000
obyvatel jako podminku a tim se stal prvnim zakgnktary demografickou podminkd 3 000 obyvatel
stanovi pfimo v textu zakona. V soucasné dob¢ splituji vSechna tato kritéria 522 mésta.



bylo ,zachovani souvislosti dosavadniho pravniho fadu s novou situaci, aby bylo dosazeno
nerusen¢ho prechodu k novému statnimu zivotu“. Pokud jde o oblast trestniho prava
hmotného recepéni zakon mél za dusledek, Ze v Ceskoslovenské republice ziistal v platnosti
jednak rakousky trestni zakon o zlo¢inech, pfedinech a piestupcich z roku 1852 se vSemi
zménami a dopliiky, jednak uhersky trestni zakon z roku 1878 a zakon o prestupcich z roku
1889; tyto uherské predpisy platily pouze na Slovensku, nikoliv v Ceskych zemich. Byla tak
vytvorena situace, Ze na tizemi Ceskoslovenska platily v oblasti trestniho préva predpisy riizné
provenience a téméi v celém obdobi existence Ceskoslovenska (az do roku 1950) bylo jen
S obtizemi dosahovéano postupné unifikace pravniho fadu.

V obddi do 2. svétové valky bylo v Ceskoslovensku zpracovano nékolik
navrhl a osnov nového trestniho zdkona, k celkové kodifikaci nového trestniho prava vSak
nedoslo. Urcita neptehlednost trestné pravnich piedpist vyplyvajici z platnosti dvou trestnich
zakonti v Ceskoslovenské republice se prohlubovala postupnym vydavanim dal$ich zakond,
které mély trestnd pravni charakter. Slo napf. o vydani zakona na ochranu republiky &.
50/1923 Sb., o zakon ¢. 178/1924 Sb. o uplatkafstvi a proti porusovani Gredniho tajemstvi, o
zékon €. 102/1929 Sb. o donucovacich pracovnach a policejnim dozoru aj. Je tfeba zminit
vyznamny zakon ¢. 48/1931 Sb. o trestnim soudnictvi nad mladeZi, ktery byl na svou dobu
velmi modernim pfedpisem zalozenym na ftadé progresivnich nazori na zachéazeni
Smladistvymi pachateli a na metody jejich pfevychovy. Zékon zavedl pojem mladistvého,
kterym se rozumeéla osoba ve véku od 14 do 18 let, osoby mladsi nebyly trestné odpoveédné za
své Ciny. Trestni véci mladeze soudili specializovani soudci za Ucasti laickych ptisedicich,
tzv. senaty mladeze.

Okupaci Ceskoslovenska za 2. svétové véalky byla v podstaté ochromena
ucinnost demokratického pravniho fadu. I kdyz formalné zustaly zakladni piedpisy v platnosti
na tizemi tzv. Protektoratu Cech a Moravy, postupné ve stale vétsi mife zacalo platit némecké
trestni pravo i pro ¢eské obCany. Piestaly byt respektovany zakladni zasady demokratického
trestniho zakonodarstvi, trestni pravo bylo uplatiovano piedev§im k prosazeni zajmu
okupacnich sil, zdkony byly aplikovany riizné podle narodni, rasové a politické piislusnosti
stthanych osob, byly ukladany nepiiméfené tvrdé tresty i za drobné delikty, u kterych bylo
podezieni na politickou motivaci.

Po osvobozeni Ceskoslovenska vroce 1945 a obnové stitnosti pozbyly
platnosti, podlaistavniho dekretu o obnoveni pravniho pofadku z 3. 8. 1944, vSechny zmény

zavedené wblasti trestniho prava némeckymi okupanty a jejich ptisluhovaci. Trestni pravo se



tak formou i obsahem vrétilo do stavu pted 2. svétovou valkou.

Jiz v prvnich mésicich povalecného obdobi bylo vydano ne€kolik predpisi, které
umoznily potrestani osob, které se dopustily zlo¢int proti ¢eskému a slovenskému ndrodu a
které kolaborovaly s¢meckymi okupanty. Tyto tzv. retribu¢ni dekrety se staly zakladem pro
stihani vale¢nych zloc€inctli, zradct a kolaborant pfed mimotadnymi lidovymi soudy, které
byly ztizeny zakonem ¢. 17/1945 Sb. I kdyz pro fizeni pfed mimotadnymi lidovymi soudy
byly stanoveny velmi kratké procesni lhiity, fada trestnich véci nemohla byt skoncena vcas, a
proto po zruSeni téchto soudl pieSly vroce 1947 tyto trestni véci do pravomoci souda
radnych.

Po nastoleni totalitniho rezimu v Unoru 1948 doslo ¥eskoslovenském trestnim
pravu kiadé¢ zmén a podstatnym zasahim do dosavadni koncepce burzoazniho trestniho
prava Jiz na pocatku totalitniho obdobi byl vydan zakon ¢. 231/1948 Sb. na ochranu lidové
demokratické republiky, zdkon ¢. 232/1948 Sb. o statnim soudu a zékon ¢. 247/1948 Sb. o
taborech nucenych praci. Jiz tyto zdkony vyznamné zménily charakter trestniho prava, které se
postupné stalo nastrojem ostré represe zaméfené proti osobam nesouhlasicim s danymi
politickymi zménami a proti celym spolecenskych a socidlnim tfiddm a skupinam. V podstaté
v3ak zakladem trestniho pravaCeskoslovensku stile zlstivaly staré trestni zakony
pochazejici z obdobi Rakouskknerska.

Proto podle usneseni viady ze 14. 7. 1948 byly vramci tzv. pravnické
dvouletky zahajeny prace na navrhu nového trestniho zakona. Dne 12. 7. 1950 schvalilo
tehdej$i Nérodni shromazdéni ctyfi nové zakladni trestni pfedpisy: trestni zakon (zak. ¢.
86/1950 Sb.), trestni tad (zak. ¢. 87/1950 Sb.), trestni zédkon spravni ( zak. ¢. 88/1950 Sb.) a
trestni fad spravni (zak. ¢. 89/1950 Sb.). VSechny tyto nové zadkony mély jiz vyhranéné tiidni
charakter, jejich explitnim ucelem bylo ,.chranit lidové demokratickou republiku, jeji
socialistickou vystavbu, zdjmy pracujiciho lidu i jednotliveli a vychovavat k dodrzovéni
pravidel socialistického souziti®. Trestni zdkon byl koncipovan podle zésad sovétského prava
a vymezeni trestného C¢inu vychazelo vyluéné z materialniho pojeti. Byla zavedena
monopartice, tedy soudné trestné delikty byly jednotné oznaCeny jako trestny ¢in. Hranice
trestni odpovédnosti byla stanovena na dovrSeni 15. roku veku. Skutkové podstaty
jednotlivychtrestnych ¢inti byly formulovany mnohdy volné a neurcité tak, aby umoznovaly
siroky vyklad a trestni postih vSech forem jednani proti zajmim statu zejména v politické a
hospodaiské oblasti.

V letech 19567 byla vnavaznosti na zmény v politické situaci provedena



urcitd reforma trestniho zdkona vydanim n¢kolika dopliujicich zakonti hmotné pravni povahy.
Slo o ur¢ité posileni individualizace trestani vzhledem k osobé pachatele a o zvyseni ochrany
majetku vsocialistickém vlastnictvi (zak. ¢. 24/1957 Sb. o karném /disciplinarnim/ stihani
rozkradani a poskozovani majetku v socialistickém vlastnictvi.).

Podstatngj§i zmény v trestnim pravu byly provedeny po piijeti nové Ustavy
v roce 1960, ktera reagovala na zmény v politickém klimatu projevujicimi se napf. opusténim
nejhrubsich forem statniho teroru proti politickym odptrctim, pfekonanim disledku tzv. kultu
osobnosti aj. Byl pfijat novy trestni zdkon €. 140/1961 Sb., ktery je v podstaté zakladem dosud
platného trestniho prava v CR.

Tento trestni zakon zavedl fadu zmén do dosavadni Upravy trestniho prava.
Ustavou zoku 1960 byly ziizeny mistni lidové soudy a zakonem & 38/1961 Sb. byla
upravena jejich ¢innost a bylo jim svéfeno rozhodovani o méné nebezpecnych Cinech, které
byly oznaceny jako tzv. provinéni, za kterd mohla byt ukladdna opatieni ptfedevsim vychovné
povahy. Zakon €. 60/1961 Sb. zrusil dosavadni trestni zakon spravni a nové stanovil ukoly a
pravomoci narodnich vybord pii rozhodovani o pfestupcich a pii zabezpeCovani tzv.
socialistického potadku. Zakon ¢. 120/1962 Sb. o boji proti alkoholismu obsahoval i
ustanoveni hmotné pravni povahy umoziujici ukladat trestni sankce za poruseni nékterych
povinnosti vyplyvajicich z tohoto zakona. DoSlo takéoké upravé vykonu trestu odnéti
svobody a kavedeni urcitych prvkt humannéjsiho zachazeni s odsouzenymi osobami (zak. ¢.
59/1965 Sb.).

Pokud jde o plsobeni mistnich lidovych soudi, po nékolika letech se ukazalo, ze tyto
instituce nenaplnily ocekavani a neziskaly si potfebnou autoritu, a proto zdkonem ¢. 150/1969
Sb. o ptfecinech byly mistni lidové soudy zruSeny, a tim byla i zruSena kategorie provinéni;
zéaroven byla vytvofena nova kategorie soudné¢ trestnych deliktli tzv. preciny. Za zminku stoji i
zakon €. 44/1973 Sb. o ochranném dohledu, ktery byl urcitym pokusem o kontrolu chovani
zvlast’ naruSenych osob po propusténi z trestu odnéti svobody. Tento dohled vsak byl zahy
redukovan na pouhy policejni dozor nad vybranymi kategoriemi propusténych osob a piivodné
zamyslené poslani zakona prohloubit postpenitenciarni péci o odsouzené, ziistalo nenaplnéno.

Novelou trestniho zdkona provedenou zdk. €. 175/1990 Sb. byl zruSen zakon o
piecinech a tedy 1 kategorie soudné trestného deliktu ,,pfecin®. Zaroven byl zrusen i zminény
zakon ¢.44/1973 Sb.o ochranném dohledu.

Dosud platnytrestny zakon ¢. 140/1961 Sb. byl za dobu své existence tedy

mnohokrat novelizovén a i kdyZz byly podstatné potlaceny nebo odstranény rtizné deformace



trestniho prava vychézejicikemunistické ideologie a tfidniho pojeti trestniho zakona, je
nezbytné piikrocit ke zcela nové kodifikaci trestniho prava CR. Tato nova kodifikace bude
zalozena na osvédcenych zasadach demokratického trestniho prava, mezi které patii zejména:

- subsidiarni uloha trestniho prava (princip ,,ultima ratio*) jako krajniho prostfedku
ochrany jednotlivci a spolecnosti;

- pachatele 1ze uznat vinnym a ulozit mu za né&j trestn¢ pravni sankci jediné na zaklad¢
zékona (,,nullum crimen nulla poena sine lege");

- zédkaz retroaktivity piisn¢jSiho zakona;

- nepiipustnost analogie k rozSifovani podminek trestni odpovédnosti a pfi stanoveni
tresti a ochrannych opatieni, véetné¢ podminek pro jejich ulozeni (zékaz analogie in malam
partem);

- individudlni trestni odpovédnost fyzickych osob za vlastni jednani vylucuje
kolektivni odpovédnost, pticemz trestni odpoveédnost pravnickych osob je pfipusténa pouze za
striktnich podminek uvedenychtnestnim zakoné;

- trestni odpovédnost je zaloZena na zavinéni;

- ukladani a vykon sankci vyjadfuje pfiméienost trestani ve vztahu k zavaznosti
trestného Cinu a k osob¢ pachatele.

Protoze uvedené zasady jsou v CR v teorii i praxi obecné uznavany, nebudou pi¥imo
definovany wnové kodifikovaném trestnim zakoné, ale budou samoziejmym zakladem i nové

kodifikace a budou 1 nadéale uréovat charakter celého trestniho zakonodarstvi.

2.2. Uplny text Ceského trestniho zakona s komentafem byl vydan v anglickém
jazyce: ,,Criminal Code“, Trade Links Praha, 1999, 277 str. Jde o neoficidlni pteklad a
komentai pofizeny soukromou firmou.

2.3. Trestni pravo Ceské republiky je zpodstatné &asti kodifikovano v jednom
zékong. Je tfeba uvést, ze podle Listiny zakladnich prav a svobod (uvozena tistavnim zdkonem
¢. 23/1991 Sb.) je mozno oznacit n&jaké jednani za trestny Cin pouze na zéklad¢ trestniho
zakona. Vedle trestniho zakona jsou dalsi trestné ¢iny uvedeny v jinych zéakonech jen
ojedinéle. Jde o zakon €. 165/1950 Sb. na ochranu miru, ktery se navrhuje zrusit a do nového
trestniho zakona bude zatfazen novy trestny ¢in podnécovani valky.

Ustanoveni hmotné pravni ochrany jsou obsazena téz v:

- zakorg ¢. 184/1964 Sb., kterym se vyluCuje promlceni trestniho stihani

wewr



lidskosti, spachanych ve prospéch nebo sluzbach okupantli (ve spojitosti s 2. svétovou
valkou);

- z&oné €. 169/1999 Sb. o vykonu trestu odnéti svobody, ve znéni zak. ¢. 359/1999
Sb.;

- zdkoné ¢. 119/1990 Sb. o soudni rehabilitaci, ve znéni zakona ¢. 47/1991 Sb., ¢.
633/1992 Sb. a €. 198/1993 Sb.;

- zdkon¢ ¢. 198/1993 Sb. o protipravnosti komunistického rezimu a odporu proti
nému;

- zékoné €. 257/2000 Sb. o Probac¢ni a mediacni sluzbé.

Strestnim zakonem souviseji ovSem 1 dalsi piepisy, ve kterych jsou uvedeny
sankce za jednani, kterd jsou méné¢ nebezpecnd nez trestné Ciny. Tato jedndni jsou prevazne
oznaCena jako prestupky nebo spravni delikty. Jde piedevsim o zdkon €. 200/1990 Sb. o
ptrestupcich, devizové prestupky jsou upraveny v zédkoné ¢. 528/1990 Sb., celni prestupky
v zakon¢ ¢. 44/1974 Sb. vplatném znéni. Dale se jednd o rizné predpisy upravujici
disdplinarni odpovédnost pracovnikii, karné piestupky prislusnikii ozbrojenych sbort,
prestupky ucastnikti dopravy apod.

Tyto pirestupky (nebo spravni delikty) jsou projedndvany ve spravnim fizeni
riznymi statnimi exekutivnimi nebo kontrolnimi orgény a nejsou za né¢ ukladany tresty

uvedené \trestnim zakoné. Rozhodnuti téchto organt mohou piezkoumavat soudy.

3. Trestnéprocesni predpisy

3.1. Prvnim kodexem trestniho prava procesniho po roce 1945 byl zakon ¢. 87/1950
Sb., o trestnim fizeni soudnim (trestni fad), pfijaty 12. 7. 1950. Do té doby se trestni proces na
uzemi Ceského statu fidil rakouskym zakonem ¢. 119 zroku 1873. Vedle n¢j byly do roku
1950 zakladni procesni normy obsazeny zejména v rakouském zakoné ¢. 131 z roku 1912 o
vojenském trestnim fadu, v zakoné¢ ¢. 232/1946 Sb., o porotnich soudech, v zakon¢ ¢.
232/1948 Sb., o statnim soudu, a v zakoneé ¢. 319/1948 Sb., o zlidovéni soudnictvi.
Trestni fad z r. 1950 byl piijat v ramci tzv. pravnické dvouletky (19481950)
zeslabil prava obvinéného a postaveni obhdjce. Zakotvil mj. zasadu materialni pravdy (organy

¢inné v trestnim fizeni jsou povinny vychazet zupln€ zjisténého stavu véci), legality,
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vetejnosti, Ustnosti, bezprostiednosti a volného hodnoceni dikazi. Celkové Ize konstatovat,
ze svym durazem na klic¢ovou roli mocné policie v trestnim procesu odpovidal spolecensko
politické situaci prvni poloviny padesatych let. Reakci na kritikurifesprese stalinské éry
bylo pozdé€ji mj. pfijeti zdkona ¢. 64/1956 Sb., o trestnim fizeni soudnim (trestni fad). Tento
trestni fad odstranil nejkfiklavéjsi deformace trestniho procesu tim, ze myj. zesilil dozor
prokuratora nad pfipravnym fizenim, vytvofil institut vySetiovatele oddéleného od
operativnich slozek policie, umoznil pfezkum obzaloby v pfedbézném soudnim projednavani,
rozs§ifil prava obhajoby, ¢i urcil zdkonné lhity trvani vazby a vySetfovani.

Po schvéleni nové Ustavyrv1960 zesilil tlak na vytvofeni novych kodext trestniho
prava. Voblasti trestniho fizeni byl vysledkem zakon ¢. 141/1961 Sb., o trestnim fizeni
soudnim (trestni fad), ktery ve znéni pozdgjsich novel plati v CR dosud. V zasadé setrval na
systematice trestniho fadu z roku 1956, pticemz vétsi diraz kladl na preventivni a vychovny
aspekt trestniho fizeni. Do konce roku 2001 byl trestni fad novelizovan vice nez tficetkrat, at’
jiz zptsobem dil¢im, ¢i zcela zasadnim. Zmény, které lze pokladat za nejpodstatnéjsi, se
Vv trestnim fadu objevily v priibéhu Sedesatych a néasledné devadesatych let. Novela €. 57/1967
Sb. zavedla dvé formy piipravného fizeni - vyhleddvani a vySetfovani, rozSifila prava
obhajoby a podrobnéji vymezila postaveni prokuratora. Novela ¢. 149/1969 Sb. zavedla tizeni
pfed samosoudcem a upravila fizeni o novém typu deliktu - pfecinech. V devadesatych letech
byly zmény odrazem snahy po odstranéni prvka trestniho procesu totalitniho statu a po
piiblizeni se standardu ochrany lidskych prav obvyklému ve vyspélych demokratickych
zemich. Novela ¢. 178/1990 Sb. rozsifila prava obvinéného a obhdjce, poprvé na zakonné
urovni upravila odposlech telefonnich hovora, vyslovné zakazala vyuziti dikazi ziskanych
nezakonnym donucenim a upravila institut souhlasu poSkozeného se zahajetmiihotres
lidskych prav wfipravném fizeni (vzeti do vazby, nafizeni domovni prohlidky atd.)
Z prokuratora na soud. Novela ¢. 292/1993 Sb. zruSila vyhledavani jako formu ptipravného
fizeni, zavedla institut podminéného zastaveni trestniho stihani a znovu zavedla institut
trestniho piikazu. Novela ¢. 152/1995 Sb. piesnéji upravila institut utajeni totoznosti svédka,
zavedla institut docasného odlozeni trestniho stihani, institut narovnani a trest obecné
prospésnych praci.

Po celd devadesata 1éta probihala rozsahla diskuse o potfebé vypracovani zcela novych
kodext trestniho préava, které by nahradily soucasny mnohokrat novelizovany trestni zédkon i

trestni fad. Jejich piiprava je ukolem ustavenych rekodifikacnich komisi. Za nejvyznamng;jsi
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trendy rekodifikacniho procesu jsou pokladany piedevsim zeslabeni role piipravného fizeni a
posileni pozice fizeni pfed soudem, diferenciace riznych forem fizeni podle zavaznosti a
slozitosti deliktli, posileni kontradiktornich prvki fizeni pted soudem, rozvijeni odklond v
trestnim ftizeni, zefektivnéni upravy dokazovani a nova uprava fizeni proti mladistvym.
Prestoze se pocita s vytvoienim zcela nového trestniho fadu, pravni uprava trestniho fizeni se
na konci devadesatych let ukazala nadale nevyhovuijici. V ramci tzv. yejiastice tak bylo
ptipraveno nékolik nédvrhi rozsahlé novely stavajiciho trestniho fadu. Dne 29. ¢ervna 2001 byl
piijat zakon ¢. 265/2001 Sb., ktery s uc¢innosti od 1. ledna 2002 podstatné¢ zménil a doplnil
trestni rad.

Novela upravila postaveni proba¢niho ufednika v trestnim fizeni, institut spole¢ného
zmocnénce vice poSkozenych a moznost poskozeného ziskat bezplatnou pravni pomoc. Nové
byly upraveny podminky vzeti do vazby a zejména omezeni jejilwi. Trestni fad nadale
obsahuje ve vyspélych zemich dobfe zndmy institut sledované zasilky. Dalsi ustanoveni
novely se tykaji dikaznich prostiedkli dosud trestnim fadem vyslovné neupravenych vibec
nebo jen nedostate¢né (konfrontace, rekognice, vySetfovaci pokus, rekonstrukce...). Zasadnich
zmén doznalo ptipravné fizeni. V souvislosti se zruSenim samostatného ufadu vySetfovatele
provadi nadale vySetfovani policista sluzby kriminalni policie a vySetfovani. Do trestniho fadu
byla zafazena uprava pouzivani operativné patracich prostiedkii (pfedstirany pievod,
sledovani osob a véci, pouziti agenta) a vysledkiim jejich pouziti byl pfiznam dikazni status
V trestnim fizeni. Byly nové stanoveny lhiity pro skonceni vySetfovani. Jako zvlastni forma
ptfipravného fizeni v méné zavaznych a jednodusSich ptipadech byl vytvofen institut tzv.
zkraceného piipravného fizeni, na které navazuje tzv. zjednoduSené fizeni pifed samosoudcem.
Novela ptispéla k posileni pozice statniho zastupceegtnim fizeni a v jeho ramci pienesla
nové zafazeno dovolani. RovnéZz nové byl upraven postup v fizeni po zruSeni rozhodnuti

nalezem Ustavniho soudu.

3.2. Vzhledem ke kratkému casovému useku od piijeti posledni vyznamné novely
trestniho fadu nebylo jeho soucasné znéni oficialné publikovdno v zadném cizim jazyce.
Puvodni znéni trestniho fadu z r. 1961 bylo publikovano v anglickém, francouzském a ruském

jazyce Vcasopise Bulletin ceskoslovenského prava, rok vydanil962, ¢. 3 - 4.

3.3.  Nekteré zasady trestniho fizeni jsou obsaZeny v Ustavé CR (Gstavni zékon ¢.

12



1/1993 Sb.) a Listiné zakladnich prav a svobod (usneseni piedsednictva Ceské narodni rady ¢&.
2/1993 Sb.). Jinak je soucasny trestni fad kodexem trestniho prava procesniho upravujicim
pravidla trestniho fizeni komplexng. V pribéhu trestniho fizeni tedy postupuji piislusné
organy podle platného trestniho fadu. Nektera ustanoveni trestniho fadu vSak odkazuji na jiné
pravni ptedpisy. Napi. podle § 63 trestniho fadu se dorucovani pisemnosti fidi pravidly pro
dorucovani pisemnosti v ob¢anském soudnim fizeni, pokud trestni fad neobsahuje ustanoveni
zvlastni. Na jinych mistech trestni fad odkazuje na ptedpisy o znalcich a tlumocnicich, popf.
na predpisy o soudnim prodeji véci. K trestnimu fizeni maji dale vztah ustanoveni zakona ¢.
137/2001 Sb., o zvlastni ochrané svédka a dalSich osob v souvislosti Srestnim fizenim,
zékona ¢. 119/1990 Sb., o soudni rehabilitaci (jehoz ucelem bylo pfispét k odstranéni
nékterych nespravedlnosti zplsobenych ¢innosti trestni justice v dobach komunistického
rezimu), ¢i neékterych dalSich zdkonl. Tyto normy vSak nelze pokladat za trestnéprocesni
v pravém slova smyslu.

V pravnim fadu Ceské republiky existuje systém sprdvnich deliktii. Spravnim
deliktem obecné je protipravni jednani, jehoz znaky jsou uvedeny v zdkon¢ a s nimz zakon
spojuje hrozbu spravni sankce. Dvéma zakladnimi druhy spravnich deliktii jsou prestupky a
jiné spravni deliktyPravidla fizeni o spravnich deliktech jsou obsazena ve dvou zakladnich
zékonech: wakon¢ ¢. 71/1967 Sb., o spravnim fizeni (spravni fad), v platném znéni, a
v zékoné €. 200/1990 Sb., o pfestupcich, v platném znéni. Nektera dil¢i pravidla pro fizeni o
spravnich deliktech jsou obsazena ve zvlastnich zékonech, upravujicich skutkové podstaty
takovych deliktl. Obecné plati, ze v fizeni o spravnim deliktu se postupuje podle zdkona o

piestupcich, ptip. podle zvlastniho zdkona upravujiciho skutkovou podstatu takového deliktu,

a votazkach, které tyto zakony netesi, se postupuje podle spravniho fadu.

3.4. V Ceské republice dosud neexistuje zvlastni zikon o trestnim Fizeni ve vécech
mladistvych pachateli. Trestni fad obsahuje v hlavé vénované zvlastnim zplisobim fizeni
zvlastni ustanoveni o fizeni proti mladistvym. V této Casti se vénuje predevSim zjiStovani
pomeért mladistvého a jeho obhajob¢€, moznostem jeho vzeti do vazby a zvlastnostem v fizeni
pfred soudem. V souvislosti §iz zminénou chystanou rekodifikaci trestniho prava se
rekodifikacni komise zabyva téz problematikou trestniho fizeni nad mladistvymi. Parlamentu
CR byl piedlozen vladni navrh zikona o odpovédnosti mladeze za protipravni &iny a o
soudnictvi ve vécech mladeze, ktery je v souCasnosti ve fazi projednavani. Tento zakon by se

zabyval nejen fizenim ve vécech mladistvych pachatell trestnych €ind, ale obecné fizenim ve
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vécech, kdy se dit¢ mladsi patnacti let, mladistvd osoba, nebo mlady dospé€ly (osoba starsi
osmnacti a mladSi dvaceti jedna let), dopusti Cinu uvedeného ve vyctu trestnych cint

v trestnim zakos.
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4. Systém soudii a prosazovani trestni justice

4.1. Po skonceni II. svétové valky byl soudni systém nejprve upraven dekretem
prezidenta republiky ¢. 79/1945 Sb. Timto dekretem byla izemni organizace soudl a urada
vefejné zaloby s nékolika odchylkami navracena do stavu, v jakém byla dne 29. zaii 1938.
Reakei na dobu nacistické okupace byl rovnéz dekret prezidenta republiky ¢. 16/1945 Sb. Ten
zavedl mimotradné lidové soudy, které mély rozhodovat ve vécech zlocCinii proti statu, osobam
¢i majetku, spachanych v dobé okupace. Narodni soud, ziizeny dekretem prezidenta republiky
¢. 17/1945 Sb., rozhodoval v téchto vécech tehdy, pokud uvedené zlo€iny spéachala osoba
spadajici do vymezeného okruhu (napi. ¢len protektoratni vlady ¢i jind osoba zastavajici
vysoky ufad, vysokou funkci nebo vyznacnou pozici v hospodaiském zivote).

Zakonem €. 232/1946 Sb. byly ziizeny porotni soudy, které¢ fungovaly u souda
prvniho stupné a byly pfislusné rozhodovat ve vécech zlocinti a pfecinil za které bylo mozno
ulozit trest smrti ¢i trest odnéti svobody nad pét let, popi. téch, jimiz pachatel zamyslel
vykonavat vliv na véci vetejné. O zlo€inech, za které bylo mozno ulozit trest smrti ¢i trest
odnéti svobody nad deset let (poptf. o jinych zloCinech, navrhl-li to vefejny zalobce),
rozhodoval od r. 1948 statni soud, ztizeny zadkonem ¢. 232/1948 Sb.

Novou upravu organizace soudnictvi pfinesl zakon ¢. 319/1948 Sb., o zlidovéni
soudnictvi, ktery kromé& soustavy soudl, kterd zahrnovala okresni soudy, krajské soudy a
Nejvyssi soud, upravil téz institut vetejné zaloby - prokuratury, piislusnost a fizeni ve vécech
obCanskopravnich i trestnich a vykon vézenské a justiéni spravy. Zakotveni moci soudni na
ustavnépravni trovni provedl ustavni zadkon ¢. 64/1952 Sb., o soudech a prokuratuie. Vedle
soudu Nejvyssiho, soudt krajskych a lidovych, rozeznaval jako tzv. soudy zvlastni vojenské a
rozhod¢i soudy. Generdlnimu prokuratorovi byl svéfen nejvys$Si dozor nad piesnym
provadénim a zachovavanim zékonil a jinych pravnich pfedpisti v§emi ministerstvy a jinymi
ufady, soudy, narodnimi vybory, organy, institucemi i jednotlivymi obCany. Podrobn¢ byla
organizace soudnictvi upravena navazujicim zékonem ¢. 66/1952 Sb., o organizaci soudu.

Vyznamnou novinku zavedl zdkon ¢. 38/1961 Sb., o mistnich lidovych
soudech. Smyslem vzniku mistnich lidovych soudt bylo podle tvlrch zadkona zvySovani
aktivni ucasti

pracujicich na vykonu soudnictvi. Tyto soudy, u jejichz soudcli se nevyzadovalo
pravnické vzdélani, mely jako organy pracujiciho lidu v obcich a na pracovistich projednavat

méné zdvazné piipady porusovani pravniho fadu (v oblasti trestniho fizeni provinéni a méné
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zavazné trestné ¢iny) a drobné spory mezi obCany. Mistni lidové soudy ztstaly i v soustave
soudil, stanovené zdkonem ¢. 62/1961 Sb. Ten kromé upravy organizace soudnictvi véetné
pravniho postaveni soudcli obsahoval i zakotveni nékterych vyznamnych zédsad vykonu
soudnictvi, jako zasady nezavislosti soudcii, rovnosti obant ped zakonem i soudem, ustnosti
a vefejnosti soudniho fizeni, zdsady nullum crimen, nulla poena sine lege, ¢i prava na
obhajobu. Soudci okresnich soudt byli voleni obCany podle obecného, ptimého a rovného
volebniho prava tajnym hlasovanim, soudci krajskych soudii krajskymi narodnimi vybory a
soudci Nejvyssiho soudu Narodnim shromazdénim.

Po zbytek obdobkomunistického rezimu platil, byt' nékolikrat novelizovany,
zékon ¢. 36/1964 Sb., o organizaci soudii a o volbach soudct. Jeho systematika se drzela
pfedchoziho zdkona €. 62/1961 Sb. Zmény, kterych znéni zédkona ¢. 36/1964 Sb. do r. 1991
doznalo, souvisely mj. ®izptsobovanim soudni soustavy zménam statopravniho usporadani
tehdejsi Ceskoslovenské socialistické republiky. Dal§i zmény se tykaly zruSeni mistnich
lidovych soudt, zplisobu obsazovani a sloZeni soudd, doby, na kterou byli soudci voleni a
zpusobu volby soudcii viibec (postupné byla pravomoc volit soudce okresnich a krajskych
soudil pfenesena na republikové Narodni rady, resp. jejich predsednictva).

Novou upravu soudnictvi, reagujici na pad komunistického rezimu a budovani
demokratického pravniho stafpfinesl zakon ¢. 335/1991 Sb. Rozeznaval okresni, krajské a
nejvySsi soudy republik, vojenské soudy a NejvysSi soud federace. Obsahawdlapra
ustanovovani soudct a piisedicich (soudci jsou nadéale jmenovani, piisedici stale voleni),
ptipady zéniku funkce soudce a pfisediciho, Gpravu postaveni soudcti, pfisedicich a justi¢nich
cekatel. Nové v ném byly formulovany tkoly soudii, kde nadale nedominovala ochrana
fyzickych 1 pravnickych osob a celé spolecnosti. Mezi zakladnimi zasadami vykonu
soudnictvi se objevily vazanost soudce pouze zdkonem, pravo obfand na soudni ochranu, ¢i
zéasada, ze nikdo nesmi byt odnat svému zdkonnému soudci. Tento zakon platil do 31. 3. 2002
a vpribéhu zhruba deseti let své Gcinnosti doznal fady zmén. Predev§im jej bylo tfeba
prizptisobit skute¢nosti, Ze na pielomu let 1992 a 1993 doslo k rozdéleni Ceskoslovenska na
dva samostatné statyCeskou republiku a Slovenskou republiku. Byly zrudeny vojenské
soudy a do soustavy soudii byly naopak zatazeny soudy vrchni. Jmenovani soudct bylo
svéteno do rukou prezidenta republiky.

Dne 1. dubna 2002 nabyl G¢innosti zakon ¢. 6/2002 Sb., o soudech a soudcich,

ktery ptedchozi zdkon €. 335/1991 Sb. zcela nahradil. Jedna se o souc¢ast tzv. justi¢ni reformy.
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Soustavu soudl nadale tvoii okresni soudy, krajské soudy, vrchni soudy a Nejvyssi soud (od

1. ledna 2003 se soudni soustava rozsiii o Nejvyssi spravni soud, ktery ovSem nebude mit
pusobnost v trestnich vécech). Nové zdkon €. 6/2002 Sb. upravuje existenci soudcovskych

rad. Pasdz o soudcich a pfisedicich obsahuje obvykld pravidla ustanovovani a postaveni
soudci a prisedicich, ptipady zaniku jejich funkce, postaveni soudnich funkcionari a
justi¢nich ¢ekateli. Vyznamna zména se tyka statni spravy v oblasti soudnictvi, kde zakon
zfizuje Justicni akademii jako instituci celozivotniho vzdélavani soudct a statnich zéstupct,

ale predevsim zavadi ponékud kontroverzni systém posuzovani odborné zpiisobilosti soudcii.

Ze stray nckterych soudcii je tato zména chdpana jako pokus o omezovani soudcovské
nezavislosti, zastupci ministerstva spravedinosti naopak pokladaji hodnoceninéodbor

zpisobilosti za nezbytné k zajisténi skute¢né kvalitniho vykonu soudnictvi.

4.2. Vzhledem ke kitké dobé¢, po kterou je novy zakon o soudech a soudcich

Vv platnosti, nebyl dosud oficialn¢ publikovan v Zzadném cizim jazyce.

4.3. Na Ustavni arovni jsou zakladni zasady organizace a vykonu soudnictvi
obsazeny ve &tvrté hlavé Ustavy CR, kde je mj. zakotveno i postaveni Ustavniho soudu jako
soudniho organu ochrany ustavnosti, stojiciho mimo soustavu soudl. Spole¢né se zdkonem ¢.
6/2002 Sb. byl pfijat zdkon €. 7/2002 Sb., o fizeni ve vécech soudcii a statnich zastupct.

Tento zdkon upravuje pfisluSnost karnych soudd pro fizeni ve vécech soudct a statnich
zastupci, slozeni senati karného soudu, postup karného soudu a ucastnikil v tfizeni o karné
odpovédnosti soudct a statnich zastupct a v fizeni o zptisobilosti soudce a statniho zastupce
vykonavat svou funkci. Z dgch piedpist lze jmenovat zakon ¢. 189/1994 Sb., o vysSich
soudnich ufednicich, v platném znéni, ktery upravuje postaveni a rozsah Cinnosti vysSich
soudnich ufednikd, ktefi jsou opravnéni ve stanoveném rozsahu provadét samostatné ukony

V ramci soudniho fizeni nebo jiné ¢innosti soudu.

4.4. Zakladnim pravnim ptedpisem, upravujicim organizaci a ¢innost Policie CR, je
zékon €. 283/1991 Sb., v platném znéni. Tento zdkon je v platnosti od r. 1991 a byl jiz vice
nez patnactkrat novelizovan. Obsahuje ustanoveni o organizaci policie, jejich ukolech a fizeni,
o opravnénich a povinnostech policisty, o vztazich policie k jinym statnim organtim, organtim
obci, fyzickym a pravnickym osobam adhrani¢i. Zatim posledni vyznamnou novelou byl

zakon ¢. 265/2001 Sb., ktery mj. v souvislosti sozsahlou zménou koncepce trestniho fizeni
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zru§il dosud samostatné Gfady vySetiovani a spojil jejich agendu s agendou kriminalni policie
do nov¢ koncipované sluzby krimindlni policie a vySetfovani. Podrobnosti sluzebniho poméru
ptisluinikt Policie CR upravuje zakon &. 186/1992 Sb., v platném znéni. Zvlastni postaveni
ma Vojenska policie CR, jejiz plsobnost obsahuje samostatny zakon ¢&. 124/1992 Sb.,
Vv platném znéni. Vojenska policie plni tkoly policejni ochrany ozbrojenych sil, vojenskych
objektli, vojenského materidlu a ostatniho majetku statu, s nimz hospodafi Ministerstvo
obrany. Vramci procesu decentralizace vefejné spravy po r. 1989 byl vedle Policie CR
vytvofen téz systém obecni policie, kterd zabezpeCuje mistni zaleZitosti vefejného potradku
V ramci pusobnosti jednotlivych obci. Jeji organizaci a tikoly upravuje zakon €. 553/1991 Sb.,
V platném znéni.
Organizace a cinnost statniho zastupitelstvi jsou upraveny v zdkoné ¢.

283/1993 Sb., o statnim zastupitelstvplatném znéni, ktery s ucinnosti od 1. ledna 1994
nahradil do té doby platny zédkon o prokuratufe z roku 1965. Dosud poslednia velmi
rozsahla- novela tohoto zdkona byla pfijata pod ¢. 14/2002 Sb. Statni zastupitelstvi je
koncipovano jako soustava ufadi statu, uréenych k zastupovéni statu pii ochrané vefejného
zdgjmu ve vécech svéfenych jim zdkonem. Zakon ¢. 283/1993 Sb. upravuje postaveni,
plsobnost, vnitini vztahy, organizaci a spravu statniho zastupitelstvi, dale postaveni statnich
zastupcli jako osob, jejichz prostiednictvim statni zastupitelstvi vykonava svou cinnost,
postaveni pravnich cekateli, zpisob hodnoceni odborné zptisobilosti statnich zastupct,
systém vzdelavani statnich zastupci a pravnich cekateli a plsobnost ministerstva
spravedInosti.

Vykon advokacie obhajoby \restnim fizeni - se tidi pfedev§im zdkonem ¢. 85/1996
Sb., o advokacii, platném znéni. Ten upravuje podminky, za nichz lze poskytovat pravni
sluzby, postaveni advokata a advokatniho koncipienta, ptisobnost Ceské advokatni komory a
Ministerstva spravedInosti.

Zakladnim pravnim predpisem upravujicim organizaci vézeinistvi je zékon €. 555/1992
Sb., o Vézeiiské sluzbé a justiéni strazi CR, v platném znéni. Ten zfidil Vézeiiskou sluzbu
Ceské republiky, ktera zajistuje vykon vazby a vykon trestu odnéti svobody a ve stanoveném
rozsahu téZz ochranu potfaddku a bezpecnosti pfi vykonu soudnictvi a spravé soudl a pfi
¢innosti statnich zastupitelstvi a Ministerstva spravedlnosti. Posledni vyznamnou novelou
tohoto zakona byl zdkon ¢. 460/2000 Sb. Vykon trestu odnéti svobody ve véznicich a
zvlastnich oddélenich vazebnich véznic se tidi zejména zakonem ¢. 169/1999 Sb., v platném

znéni, a na né¢j navazujicimi podzadkonnymi ptedpisy. Vykon vazby v trestnim fizeni je
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upraven zakonem ¢. 293/1993 Sb., v platném znéni, a na né&j navazujicimi podzakonnymi
piedpisy.

Sucinnosti od 1. ledna 2001 byla ztizena Probacni a mediacni sluzba, ktera provadi
ukony probace a mediace ve vécech projednavanych v trestnim fizeni. Stalo se tak zakonem ¢.
257/2000 Sb. Ten upravuje organizaci a ¢innost Probacni a mediacni sluzby, postaveni

probacnich ufednikl a asistentti, a vykon statni spravy ve vécech probace.

5. Zakladni principy trestniho prava

o241

5.1. Nejdulezitéjsi zasadou trestniho procesu je zdsada stihani jen ze zakonnych
davodl, nazyvand téz zasadou tadného zakonného procesu. Jde o zasadu ustavnépravni
urovné - vyjadienou v ¢lanku 8§ odstavci 2 Listiny zdkladnich prav a svobod: ,,nikdo nesmi byt
stihan nebo zbaven svobody jinak, neZ z divodu a zpisobem, ktery stanovi zakon“-, na kterou
navazuje ustanoveni § 2 odst. 1 trestniho tadu, které tika, ze nikdo nemuze byt stihan jako
obvinény jinak, nez ze zékonnych divodi a zplUsobem, ktery stanovi tento zakon. Je
procesnim vyjadienim zasady nullum crimen sine lege (¢l. 39 Listiny).

Trestni fad vytvaii v § 2 ucelenou soustavu zakladnich pravnich ideji, na kterych je
postaven trestni proces, jsou na nich vybudovany jednotlivé instituty i jednotliva stadia fizeni.
Mnohé zékladni zasady jsou vypoéteny piimo v Ustavé, popt. v Listing zakladnich prav a
svobod, napf. zasada zajiSténi prdva na obhajobu, presumpce neviny, zdsada vefejnosti;

V trestnim Fizeni se uplatiiuji téz v Ustavé zakotvené zékladni zasady organizace soudnictvi.
Nekteré dalsi zasady, vyjadiené v trestnim fadu, jsou uvedeny v mezinarodnich dokumentech
o lidskych pravech.

V Ceském trestnim pravu rovnéZ nebyla a neni pfipusténa analogie k tizi pachatele (in
malam partem), je nepfipustna v téchto smérech - jde-li o rozSifovani podminek trestni
odpovédnosti a v otdzce, jaké tresty, ochranné opatieni i jiné Gjmy na pravech ¢i majetku Ize

za trestny €in ulozit a za jakych podminek.
5.2. Zakladem trestni odpovédnosti je podle platného ceského trestniho prava

trestny cin. Trestni zdkon vychézijadnotné kategorie trestnych ¢inti, jako soudné trestnych

deliktd, a nedéli je na zlo€iny, pteciny apod. Definici trestného ¢inu nalezneme v tr. zak. 8 3
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odst. 1: je to pro spole¢nost nebezpecny €in, jehoz znaky jsou uvedeny v trestnim zékon¢. K
trestnosti se tedy zada existence spolecenské nebezpecnosti ¢inu (materialni stranka trestného
¢inu), a soulad Cinu se znaky piislusné skutkové podstaty (formalni stranka trestného ¢inu).
Oba tyto znaky musi byt dany soucasn¢, jinak nelze o trestnosti hovofit. Znaky skutkové
podstaty jsou uvedeny jak ve zvlastni, tak i v obetsg trestniho zakona a tvofi navzajem
jednotu. Znaky, které jsou spole¢né pro vSechny nebo vétSinu trestnych ¢inti, jsou z hlediska
ucelnosti definovany v obecné ¢asti, aby se nemusely ve zvlaStni ¢asti u vSech skutkovych
podstat opakovat.

Cin dospélého pachatele, jehoZ stupeii nebezpeénosti pro spoleénost je nepatrny, neni
trestnym ¢inem, 1 kdyz jinak vykazuje znaky trestného ¢inu, u mladistvych pachatel musi byt
nebezpec¢nost vyssi nez mala (stejné tak u trestného ¢inu nenastoupeni sluzby v ozbrojenych
silach dle § 270 tr. zak. a nékterych trestnych €int vojenskych).

Jind méné zavazna protispolecenska jednani upravuji nasledujici normy: zakon
0 prestupcich ¢. 200/1990 Sb., ve znéni novel, zdkony upravujici dalsi spravni piestupky ¢i

jiné spravni delikty a ustanoveni o odpovédnosti za disciplinarni a pofadkové delikty.

5.3. Nezbytnou nalezitosti trestného Cinu je také, aby se ho dopustila osoba trestné
odpovédna a aby s jeho spachanim byla spojena trestnost pachatele. Minimalni v€k trestni
odpovédnosti je 15 let. Pojem mladistvého vymezuje 8 74 odst. 1 trestniho zakona.
Mladistvymi jsou osoby, které dobé spachani trestného ¢inu dovrSily patnacty rok a
neptekroCily osmnacty rok svého veéku. Osmnactym rokem nastupuje plnd trestni
odpovédnost. DovrSenim osmndactého roku se dosahuje i zletilosti (§ 8 odst. 2 obcanského
zakoniku &. 40/1964 Sb.) a prava volit (¢l. 18 odst. 3 Ustavy). Kategorii mladych dospélych
platné trestni pravo bohuzel nezna, pouze ustanoveni § 33 pismb) mluvi o véku blizkém
véku mladistvych jako o polehcujici okolnosti.

Trestni zdkon uvadi jesté dal§i vékové hranice, a to pii ukladani ochranné vychovy (viz
téz 7.1.) Tu je mozno ulozit i osobé, kterd dovrsila 12. rok véku a je mladsi nez 15 let; spacha-
li n€ktery €in, na ktery trestni zdkon ve zvlastni Casti stanovi moznost ulozeni vyjime¢ného
trestu odnéti svobody. Jeji trvani Ize v zdjmu chovance prodlouzit az do dovrSeni jeho
devatenactého roku, jinak trvd nejdéle do dovrSeni osmnactého roku véku. Ochrannou
vychovu osobé mladsi 15 let lze ulozit jediné v obcanskopravnim fizeni (§§ 176 - 180

obc¢anského soudniho radu).
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5.4.-5.6. K trestnosti ¢inu je tfeba tmyslného zavinéni, nestanovi-li trestni zédkon
vyslovng, Ze postaci zavinéni z nedbalosti (§ 3 odst. 3). Zavinéni je obligatornim znakem
subjektivni stranky trestného c¢inu. Trestni zakon vychdzi disledné z uplatiiovani
odpovédnosti za zavinéni, k naplnéni trestni odpovédnosti nestaci tedy nasledek jen zptisobit,
ale je nutno ho také zavinit. Bez zavinéni neni trestny ¢in a tedy ani trest, zasada je podrobné&ji
rozvedena v § 4, 5 a 6 trestniho zdkona, pachateli z4dsadné nelze pficitat k tizi zadnou

skute¢nost, na niz by se nevztahovalo zavinéni.

Ceské trestni pravo spodiva na zasadé individudlni odpovédnosti, nezna kolektivni
odpovédnost, neznd ani odpovédnost za cizi vinu, nezna odpovédnost pravnickych osob. Za
trestné Ciny spachané ve sféfe pravnické osoby muize byt trestné odpovédny jen jednotlivec,
ktery trestny Cin spachal nebo se na ném ucastnil, tedy ten, kdo za pravnickou osobu jednal,
kdo se Vjejim zastoupeni dopustil pro spoleénost nebezpecného jednani, jehoz nasledek
zavinil. U kolektivnich organii mohou byt odpovédni vSichni jejich ¢lenové jako jednotlivci,

pokud néasledek zavinili.

5.7. Trestnym ¢inem miiZe byt jen €in protipravni, pficemz protipravnost je nutno
dovozovat zelého pravniho fadu. Nékteré okolnosti zptsobuji, Ze ¢in, ktery se svymi rysy
podoba trestnému ¢inu, neni nebezpecny pro spolecnost, a tedy neni ani trestnym ¢inem. Jsou
to tzv. okolnosti vylu€ujici protipravnost a zakon uvadi pfimo nutnou obranu8 13),krajni
nouzi(8 14) aoprdvnéné pouziti zbrané (§ 15), kromé téchto v zdkon¢ uvedenych piipadi zna
teorie né¢kolik dalsSich diivodl, zejména svoleni poSkozeného a ptipady, jez je mozno souhrnné
charakterizovat jako vykon dovolené ¢i dokonce piikédzané Cinnosti. VSem témto ptipadiim je

spolecné, ze tu chybi protipravnost ¢inu.

5.8. Od téchto okolnosti je nutno odlisit diitvody zaniku trestni odpovédnosti, nebot’
ty nastanou az po spachani trestného €inu, ale dfive nez je o ném pravomocné rozhodnuto.
Uplynutim doby stanovené zakonem zanika trestnost ¢inu pii promliceni trestniho stihani.
Ustanoveni o promlceni se vztahuje na vSechny trestné Ciny s vyjimkou trestnych c¢inl
uvedenych v § 67a trestniho zakona (napf. trestné Ciny proti lidskosti - hlava X trestniho
zakona s7yj. § 261, vybrané trestné ¢iny soucasné kvalifikované jako valeéné zloCiny nebo
zloCiny proti lidskosti podle mezinarodniho prava) a v zakoné ¢. 184/1964 Sb. Proml¢eci doba

je odstupiiovana podle zdvaznosti trestného ¢inu vyjadiené druhem a vysi trestu v sazbé na
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dany trestny ¢in a €ini tfi, pét, dvanéct nebo dvacet let.

Na prodlouzeni promlceci doby ptlisobi nékteré okolnosti, které zptisobuji staveni nebo
pferuseni promlceni. Pfi pferuseni, napfiklad z dlivodu sdéleni obvinéni pro skutek o jehoz
promlceni jde nebo Ze pachatel spacha v promlceci dobé novy trestny ¢in, na ktery zakon
stanovi trest stejny nebo piisnéjsi, zacne bézet novd promlceci doba. Staveni promlceni
znamena, ze je tu piekazka (zdkonna prekazka, pro kterou neni mozno postavit pachatele pied
soud, doba, po kterou se zdrzoval v cizin¢ atd.), pro kterou proml¢eci doba nebézi a po jejim
odpadnuti jeji béh pokracuje a doba, kterd plynula pii staveni promlceni, se do promlceci doby

nezapocitava.

5.9. Pramenem ceského trestniho prdva neni ani obycej ani rozhodnuti soudu,
podminky trestni odpovédnosti, tresty a ochranna opatieni, jakoz 1 podminky jejich ukladani
musi byt stanoveny xikoné. Trestni pravo v Ceské republice se ¢leni na pravo hmotné, které
je kodifikovdno pfevdzné v jediném trestnim zakoné ¢. 140/1961 Sb.v platném znéni, a
procesni, zakotvenétiestnim fadu.(viz téz body 2.3., 3.3.)

Trestni zdkon se d€li na ¢ast obecnou a zvlastni, ¢ast obecnd obsahuje ustanoveni bud’
spole¢na viem trestnym &intim, anebo alespoi uréitym skupinam trestnych &ind.. Cast zvlastni
obsahuje znaky jednotlivych trestnych ¢ind, které jsou rozdéleny dle druhovych objekti do
dvanécti hlav. \tele systému podle platného prava je ochrana republiky a dalsi zajmy tykajici
se spolecnosti jako celku, dalsi tfi hlavy tvoii pfechod k ochrané jednotlivcl, nésledujici tii
hlavy se tykaji trestnych ¢inl proti osobnosti a proti majetku. Zavére¢né hlavy obsahuji trestné
¢iny vojenské a nékteré dalsi skupiny ¢inti na n¢€ tésné navazujici.

Systematika trestniho zakona je nasleduijici:

Trestni zakon ¢. 140/1961 Sb.

Cast prvni - obecné ¢ast

Hlava I Ugel zdkona

Hlava II Zaklady trestni odpovédnosti
Hlava III Pasobnost trestnich zakonil
Hlava IV Tresty

Hlava V Zanik trestnosti a trestu

Hlava VI Ochranna opatfeni
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Hlava VII Zvlastni ustanoveni o stihani mladistvych

Hlava VIII spole¢na ustanoveni

Cast druha - zvlastni &ast

Hlava I Trestné Ciny proti republice

Hlava II Trestné ¢iny hospodaiské

Hlava III Trestné ¢iny obecné nebezpecné

Hlava V Trestné ¢iny hrubé naruSujici ob¢anské souziti
Hlava VI Trestné ¢iny proti rodiné a mladezi

Hlava VII Trestné ¢iny proti Zivotu a zdravi

Hlava VIII Trestné Ciny proti svobod¢ a lidské diistojnosti
Hlava IX Trestné Ciny proti majetku

Hlava X Trestné Ciny proti lidskosti

Hlava XI Trestné Ciny proti brannosti a civilni sluzbé

Hlava XII Trestné ¢iny vojenské

Cast tfeti - Pfechodna a zavéreéna ustanoveni

5.10. Co se tyce zakladnich skutkovych podstat vybranych druhil trestnych ¢ind, naSe
trestni pravo rozliSuje vrazdu a vrazdu novorozeného ditéte matkou (§ 220), nikoli jiné formy
umyslného usmrceni; nezna termin zabiti. Trestny ¢in vrazdy definuje § 219 odst. 1 tak, Ze se
ho dopusti ten, ,,kdo jiného timysIn¢ usmrti, bude potrestdn odnétim svobody na deset az
patnact let".

Loupez je zatazena mezi trestnymi ¢iny proti svobod¢, nebot’ znacna nebezpecnost
loupeze spociva predevsSim v zasahu do osobni svobody. Je popsdna v § 234 tak, ze tento
trestny ¢in spacha ten, ,.kdo proti jinému uzije nasili nebo pohrizky bezprostfedniho nésili
V umyslu zmocnit se cizi véci; bude potrestan odnétim svobody na dvé 1éta az osm let*.

Trestny ¢in ublizeni na zdravi (assault, bodily harm) je zakotven v §§ 221 az 224
trestniho zakona, trestné je jednani jednak umysiné (8 221, 222): séaau jublizi na
zdravi, bude potrestan odnétim svobody az na dv¢ 1éta®, ,.kdo jinému tumysIné zpiisobi tézkou
ujmu na zdravi bude potrestan odnétim svobody na dvé 1éta az osm let”, tak z nedbalosti (8
223, 224): ,Kdo jinému z nedbalosti ublizi na zdravi tim, ze porusi dalezitou povinnost

vyplyvajici z jeho zaméstnani, povolani, postaveni nebo funkce nebo ulozenou mu podle

23



zakona, bude potrestdin odnétim svobody az na jeden rok nebo zdkazem cCinnosti a ,.kdo
jinému z nedbalosti zplisobi téZkou Ujmu na zdravi nebo smrt, bude potrestan odnétim
svobody az na dvé€ 1éta nebo zdkazem cCinnosti.“ Po objektivni strance je tieba rozliSovat dvoji
stupen ubliZzeni na zdravi: ubliZzeni na zdravi atézkou ujmu na zdravi, soud o nich rozhoduje
na zaklad¢ posudku znalce l¢kate, vychodiskem je stav pied poSkozenim, nikoliv stav
absolutniho zdravi.

V ptipadé trestného Cinu kradeze dle § 247 ten, kdo si pfisvoji cizi véc tim, ze se ji
zmocni, a

a) zpusobi tak Skodu nikoli nepatrnou,

b) ¢in spacha vloupanim,

c) bezprostredné po cinu se pokusi uchovat si véc ndsilim nebo pohruzkou
bezprostifedniho nasili,

d) ¢in spacha na véci, kterou ma jiny na sobé nebo pii sob¢, nebo

e) byl za takovy ¢in v poslednich tfech letech odsouzen nebo potrestan, bude potrestan

odnétim svobody az na dv¢ 1éta nebo penézitym trestem nebo propadnutim véci.

U vsech vyse uvedenych trestnych ¢ind prichazi v uvahu uziti kvalifikovanych
skutkovych podstat, které jsou tvotfeny znaky zakladni skutkové podstaty a néjakym dalSim
znakem, ktery typizuje vySsi stupen nebezpecnosti pro spolecnost a kde jsou urceny podminky
a okolnosti podminujici pouziti vyssi trestni sazby, napt. u kraddeze je timto znakem vyse
zpiisobené Skody ¢i Clenstvi v organizované skuping, u vrazdy je mozno ulozit trest odnéti
svobody na dvanact az patnact let €1 vyjimecny trest v ptipad¢, ze tento trestny Cin byl spachén
zvlast’ surovym nebo tryznivym zptisobem nebo na osob& mladsi 15 let, opétovné ¢i v amyslu
ziskat majetkovy prospech atd. (§ 219 odst. 2). Co se tyka ublizeni na zdravi, zde je zvlasté
pfitézujici okolnosti napf. spachani ¢inu na jiném pro jeho rasu, narodnost, politické
piesvédceni, vyznani nebo na svédkovi, znalci nebo tlumocnikovi pro vykon jejich povinnosti

¢i zptisobeni smrti.

6. Organizace vySetrovani a trestniho Fizeni

6.1  Uvodnim staikm trestniho fizeni v CR je pripravné fizeni. Policejni organ je

povinen provést vSechna potfebnd Setieni a opatfeni k odhaleni skute¢nosti nasvédcujicich
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tomu, Ze byl spachan trestny €in, a sméfujici ke zjisténi jeho pachatele. O zahajeni ukont
trestnihotizeni sepiSe zdznam, ve kterém uvede skutkové okolnosti, pro které fizeni zahajuje,
a zpusob, jakym se o nich dovédél. Uvedené skutecnosti je povinen provétit do dvou, tid ¢i
Sesti mésicu v zavislosti na povaze trestného ¢inu. Tyto lhiity mize prodlouzit statni zastupce.

Vysledkem provérovani mize byt odlozeni véci, pokud nejde v dané véci o podezieni
Z trestného ¢inu, je-li trestni stihani ze zakonem stanovenych divodi nepfipustné nebo je-li
neucelné, popt. tehdy, nepodaftilo-li se zjistit skute¢nosti opraviiujici zahdjeni trestniho stihdni
konkrétni osoby.

NasvédCuji-li zjisténé a odivodnéné skutecnosti tomu, ze byl spachén trestny
¢in, a je-li dostateCn¢ odiivodnén zavér, ze jej spachala urCitd osoba, rozhodne policejni orgén
neprodlené o zahdjeni trestniho stihani této osoby jako obvinéného. Vyjimkou jsou ptipady,
kdy je trestni stihani ze zakonnych divodii nepfipustné nebo neucelné, o ¢emz rozhoduje
statni zastupce nebo policejni organ, popt. kdy policejni organ se souhlasem statniho zastupce
trestni stilini docasné odlozi. Trestni stihani pro zakonem vyjmenované trestné Ciny lze
zahdjit a \jiz zahajeném trestnim stihani pokracovat jen se souhlasem poskozeného. Nelze
tedy zahajit trestni stihani ,,ve véci, tj. proti dosud neznamému pachateli, coz ma tadu
procesnich dasledk.

Usek trestniho stihani do ukon&eni piipravného fizeni se oznaduje jako
vySetiovani. Ceské trestni pravo nezna institut vy3etfujiciho soudce. Vysetiovani provadi
nejéast&ji sluzba krimindlni policie a vySetiovani Policie CR (vyjimky viz bod 6.3.1). Dozor
nad zachovavanim zékonnosttalém pfipravném fizeni vykonava statni zastupce, k cemuz
mu trestni fad poskytuje celou fadu opravnéni. Policejni orgédn postupuje pii vysetfovani
z vlastni iniciativy tak, aby byly co nejrychleji potiebném rozsahu vyhledany nezbytné
dikazy. Vyslechy svédkl provadi jen vyjimecné. Vyhledava a provadi dikazy bez ohledu na
to, zda svédci ve prospéch €i neprospéch obvinéného. Obvinény nesmi byt Zadnym zptsobem
k vypovédi nebo doznani donucovan. Obhajoba obvinéného a jim navrhované dikazy, pokud
nejsou zcela bezvyznamné, musi byt peclivé prezkoumany.

Obvinény ma po celou dobu trestniho fizeni, v€etné fizeni ptipravného, pravo
vyjadrit se ke vSem skute¢nostem, které se mu kladou za vinu, a k dikaziim o nich, neni viak
povinen

vypovidat. Mlize uvadét okolnosti a dikazy slouzici k jeho obhajobé, Cinit navrhy a
podavat zadosti a opravné prostredky. Ma pravo zvolit si obh4jce a radit se s nim i béhem

ukontll provadénych orgdnem ¢innym v trestnim fizeni.
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Po skonceni vySetfovani piedlozi policejni organ statnimu zastupci spis
snavrhem na podani obzaloby se seznamem navrhovanych ditkazi nebo ucini navrh na jiné
rozhodnuti (postoupeni véci, pieruSeni trestniho stihani, zastaveni trestniho stihani,
podminéné zastaveni trestniho stihdni, schvaleni narovnani). Skoncit vySetfovani je povinen
Vv zavislosti na povaze trestné¢ho ¢inu nejpozdéji do dvou, tii ¢i Sesti mesicti od zahdjeni
trestniho stihani. Pokud nejsou tyto lhiity dodrzeny, je tfeba to oznamit statnimu zastupci,
ktery je vtakovych ptipadech povinen nejméné jednou za mésic provést provérku véci.

Trestni stihani pied soudy je mozné jen na zakladé obzaloby nebonavrhu na
potrestanj které podava statni zastupce. Tetweni pted soudem zastupuje vefejnou zalobu.
Obzaloba miize byt podana jen pro skutek, pro ktery bylo zah4jeno trestni stithani. Soud mtze
rozhodovat jen o skutku, ktery je uvedettalobnim navrhu. Podanou obzalobu muze vzit
statni zastupce zpét az do doby, nez se soud prvniho stupné¢ odebere k zadvérecné porad¢; po
zahdjeni hlavniho lieni tak muze ucinit jen tehdy, pokud obzalovany netrvd na jeho
pokracovani. Zpétvzetim obzaloby se véc vraci do pripravného fizeni.

Podanou obzalobu soud nejprve prezkouma z toho hlediska, zda je ve véci mozno
natidit hlavni liceni, nebo je tteba obzalobu piedbézné projednat. Zakladnim ucelem institutu
predbezného projednani obzaloby je posoudit, zda byla pfipravném ftizeni zachovana
zékonna ustanoveni o jeho provadéni a zda vysledky pfipravného fizeni dostatecné
odlvodiuji, aby byl obvinény postaven pied soud.

Hlavni li¢eni tidi pfedseda senatu, ktery také zpravidla provadi dokazovani. Statni
zastupce opatiuje z vlastni iniciativy nebo na zadost soudu dikazy, které nebyly dosud
opatteny Ci provedeny. Pfi dokazovani v hlavnim li¢eni navrhuje provedeni dalSich ditkkazt a
zpravidla provadi dikazy, které podporuji obzalobu. Obhajce nebo obvinény, ktery nema
obhdjce, ma pravo ve stejném rozsahu provadét dikazy ve prospéch obhajoby.

Hlavni li¢eni kona soud zdsadn¢ vefejné. Vetejnost mize byt z hlavniho li¢eni
vyloucena, jestlize by vefejné projednani véci ohrozilo utajované skute¢nosti, mravnost nebo
neruSeny pribéh jednani, anebo bezpecnost nebo jiny dilezity zajem svédkii. Rozsudek musi
byt vyhlaSen vzdy vetejné. Hlavni liCeni se kond za stalé pritomnosti vSech Clenti senatu,
zapisovatele a statniho zastupcencyfiitomnosti obZzalovaného se muze hlavni li¢eni provést,
jen kdyz lze véc spolehlivé rozhodnout i bez piitomnosti obzalovaného, a pfi splnéni dalSich
zékonem stanovenych podminek.

Zakladnim typem rozhodnuti soudiuhMvnim li¢eni je zprostujici nebo odsuzujici

rozsudek.Soud vSak wakonem stanovenych piipadech mtze rozhodnout o vraceni véci
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statnimu zastupci #osetieni, o postoupeni véci jinému organu, o preruseni trestniho stihani,
o zastaveni trestniho stihdni, o podminéném =zastaveni trestniho stihani ¢i o schvaleni
narovnani.

Kromé uvedené¢ho zakladniho postupu trestniho fizeni upravuje trestni fad rovnéz
nékteré zvlastni druhy fizeni. Novela z r. 2001 zavedlakrdacené pripravné rizeni, na které
navazuje zjednodusené rizeni pred samosoudcem. Zkracené piipravné fizeni se kona o
trestnych Cinech v pfisluSnosti okresniho soudu, na které zdkon stanovi trest odnéti svobody,
jehoz horni hranice neprevySuje tii 1éta, jestlize podeziely byl pfistizen pii ¢inu nebo
bezprostiedné poté, nebo jestlize byly zjistény skutecnosti odiivodiiujici zahdjeni trestniho
stihani a lze oCekavat, ze podezielého bude mozné nejpozdéji do dvou tydnl postavit pred
soud. Vtéto dvoutydenni lhité¢ musi byt zkracené pripravné fizeni skonceno (prodlouzit ji
mize - nejvysSe vSak o deset dnstatni zastupce) a podeziely ma v tomto fizeni stejna prava
jako obvinény. Dojde-li statni zastupce k ndzoru, Ze vysledky zkradceného ptipravného fizeni
odtivodnuji postaveni podezielého pred soud, poda soudu névrh na potrestani. Pii hlavnim
liceni ve zjednoduseném fizeni samosoudce vyslechne obvinéného, poté mize rozhodnout o
upusténi od dokazovani téch skuteCnosti, které strany oznacily za nesporné.

Dalsim zvlastnim druhem fizeni jefizeni proti mladistvym. Jeho zvlastnosti spocivaji
piredevSim v tom, ze mladistvy musi mit obhajce jiz od zahajeni trestniho stihani, zakon
vyslovné vyzaduje co nejdlikladnéjsi zjiSténi jeho pomérd, a pfiznava v fizeni roli organu
povétenému péci o mladez. Rovnéz dalsi modifikace oproti zdkladnimu typu trestniho fizeni
smétuji ke zdlraznéni vychovného tc¢inku fizeni na pachatele, ktery v dobé spachéni trestného
¢inu dovrsil patnacty a neptekrocil osmnacty rok veéku, a ke zvyseni ochrany jeho prav.

Rizeni proti uprchlémuize konat proti tomu, kdo se vyhyba trestnimu fizeni pobytem v
cizin€ nebo tim, Ze se skryva. Obvinény musi mit v tomto fizeni vzdy obhajce. Ten ma stejna
prava jako obvinény. Hlavni liceni se provede i v nepfitomnosti obvinéného, a to bez ohledu
na to, zda se obvinény o ném dovédel. Skoncilo-li fizeni proti uprchlému pravomocnym
odsuzujicim rozsudkem a poté pominuly divody, pro které se fizeni proti uprchlému vedlo,
soud prvniho stupné na navrh odsouzeného takovy rozsudek zrusi a hlavni lieni se provede
ZNnovu.

Dalsim piipadem zvlaStniho druhu fizeni je 7Fizeni po zrusSeni rozhodnuti nalezem
Ustavniho souduPo doruceni nalezu Ustavniho soudu, kterym bylo zruieno rozhodnuti
organu ¢inného v trestnim fizeni, pokracuje tento orgdn v tom stadiu fizeni, které

bezprostiedné predchazelo vydani zruseného rozhodnuti. Pfitom je vdzan pravnim nazorem,
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ktery vyslovil ve véci Ustavni soud, a je povinen provést ukony a doplnéni, jejichz provedeni
Ustavni soud nafidil.

Mezi zvlastni druhy soudniho fizeni fadi trestni fad také rizeni prred samosoudcem.
Samosoudce kona fizeni o trestnych ¢inech, na které zdkon stanovi trest odnéti svobody, jehoz
horni hranice neptevysSuje pét let. Vedle jiz zminéného zjednoduseného fizeni je zvlaStnosti
fizeni pfed samosoudcem rovnéz to, ze samosoudce muze bez projedndni véci v hlavnim
liceni vydat trestni prikaz, jestlize skutkovy stav je spolehlivé prokazan opatfenymi dikazy.
Trestnim piikazem lze ulozit pouze nékteré druhy tresti a jen do urcité vySe - napf.
podminény trest odnéti svobody do jednoho roku. Nelze ho vydat napf. v fizeni proti
mladistvému, ktery dobé jeho vydani nedovrSil osmnacty rok véku. Trestni piikaz ma
povahu odsuzujiciho rozsudku.

V prabehu devadesatych let byly jako projev tendence k odklonim od standardniho
fizeni k mimotrestnim pfistupiim a alternativnim postuptim v méné zavaznych a jednodussich
piipadech zatazeny do trestniho fadu nové zpusoby meritorniho rozhodnuti v trestnim fizeni, a
to podminéné zastaveni trestniho stihani a schvaleninarovnani.Soud a \pifipravném fizeni
statni zastupce muze se souhlasem obvinéného podminéné zastavit trestni stihani pro trestny
¢in, na ktery zdkon stanovi trest odnéti svobody, jehoz horni hranice neptfevySuje pét let,
jestlize se obvinény k ¢inu doznal, nahradil Skodu, anebo ucinil jina potiebna opatieni k jeji
nahradé. V rozhodnuti se stanovi zkuSebni doba na Sest mésicti az dva roky, ptip. v ném lze
obvinénému ulozit povinnost nahradit Skodu ¢i dodrzovat pfiméfena omezeni a povinnosti
smétujici k tomu, aby vedl fadny Zivot. Jestlize obvinény v prib¢hu zkuSebni doby nevede
fadny zivot ¢i nesplni vSechny uloZzené povinnosti, rozhodne soud ¢i statni zastupce, ze se v
trestnim stihani pokracuje.

O schvéleni narovnéni a zastaveni trestniho stihdni miize se souhlasem obvinéného a
poskozeného rozhodnout soud pifpravném fizeni statni zastupce, jde-li o fizeni o trestném
¢inu, na ktery zakon stanovi trest odnéti svobody, jehoz horni hranice nepievysSuje pét let.
Piedpokladem takového rozhodnuti je, Ze obvinény prohlasi, ze spachal skutek, pro ktery je
stihan, uhradi poskozenému zptisobenou skodu, ptipadné jinak od¢ini Gjmu vzniklou trestnym
¢inem, a slozi pfiméfenou penézni c¢astku urenou konkrétnimu adresatovi k obecné
prospésnym uceliim. Z penézni Castky k obecné prospéSnym ucelim musi obvinény urcit

nejméné 50 % statu na penézitou pomoc obétem trestné ¢innosti.

6.1.6 Trestni fad CR je rozd&len do &tyt ¢asti a dvaceti péti hlav:
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Cast prvni - spoleéna ustanoveni

Hlava |- obecna ustanoveni

Hlava Il - soud a osoby na fizeni zi¢astnéné (pravomoc a ptislusnost soudu,
pomocné osoby, vylouceni organi ¢innych v trestnim fizeni, obvinény, obhijce, zicastnéna
osoba, poskozeny, zmocnénec zucastnéné osoby a poskozeného)

Hlava Il - obecna ustanoveni o ukonech trestniho fizeni (dozadani, protokol,
podani, lhity, dorucovani, nahliZzeni do spisti, potadkova pokuta)

Hlava IV - zajisténi osob a véci (vazba, zadrZeni, vydani a odnéti véci,
domovni a osobni prohlidka, prohlidka jinych prostor a pozemkd, vstup do obydli, jinych
progor a pozemkii, zadrzeni a otevieni zasilek, jejich zdména a sledovani, odposlech a
zaznam telekomunikaéniho provozu)

Hlava V - dokazovani (vypovéd’ obvinéného, svédci, nékteré zvlastni zptsoby
dokazovani, znalci, vécné a listinné diikazy, ohledant)

Hlava VI - rozhodnuti (rozsudek, usneseni, pravni moc a vykonatelnost
rozhodnuti)

Hlava VII - stiznost a fizeni o ni

Hlava VIII - naklady trestniho fizeni

Cast druha - piipravné fizeni

Hlava IX - postup pied zahdjenim trestniho stihani

Hlava X - zahjeni trestniho stihani, dalSi postugm a zkracené piipravné
fizeni (zahajeni trestniho stihani, vysSetfovani, zvlastni ustanoveni o vySetfovani nékterych
trestnych ¢ind, rozhodnuti v pfipravném fizeni, dozor statniho zastupce, obzaloba, zkracené
ptipravné fizeni)

Cast tieti - fizeni pied soudem

Hlava XI- zakladni ustanoveni

Hlava XII - pfedbézné projednani obzaloby

Hlava XIII - hlavni li¢eni (pfiprava hlavniho liceni, vetfejnost hlavniho liceni,
zahajeni hlavniho li¢eni, dokazovani, zavér hlavniho li¢eni, odroceni hlavniho liCeni,
rozhodnuti soudu klavnim li¢eni, rozhodnuti soudu mimo hlavni liceni)

Hlava XIV - vetejné zasedani

Hlava XV - nevefejné zasedani

Hlava XVI - odvolani a fizeni o ném

Hlava XVII - dovolani
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Hlava XVIII - stiznost pro poruseni zakona a fizeni o ni

Hlava XIX - obnova fizeni

Hlava XX - zvlastni zplsoby fizeni (fizeni proti mladistvym, fizeni proti
uprchlému, podminéné zastaveni trestniho stihani, narovnani, fizeni pfed samosoudcem,
fizeni po zrudeni rozhodnuti nalezem Ustavniho soudu)

Hlava XXI - vykonavaci fizeni (vykon trestu odnéti svobody, vykon trestu
obecné prospéSnych praci, vykon nékterych dalSich trestl, vykon ochranného léceni a
ochranné vychovy, vykon nékterych jinych rozhodnuti)

Hlava XXII - zahlazeni odsouzeni

Cast étvrta - nékteré tikony souvisici s trestnim fizenim

Hlava XXIII - udéleni milosti a pouziti amnestie

Hlava XXIV - vypusténa

Hlava XXV - pravni styk sizinou (vyzadani z ciziny, vydani do ciziny,
pievzeti a odevzdani trestni véci, dozadani, vykon rozsudki cizozemskych soudt, predani
vykonu rozsudku do ciziny)

Cast pata - pfechodnd a zavérecna ustanoveni

6.2.1- 6.2.6 Ustavnépravni zaklad omezeni osobni svobody ¢lovéka za wtdelem
zajisténi jeho osoby pro trestni fizeni je obsazen v Listin¢ zékladnich préav a svobod. V ¢l. 8
Listiny je uvedeno, Ze osobni svoboda je zarucena. Obvinéného nebo podezielého z trestného
¢inu je mozno zadrzet jen v pfipadech stanovenych v zdkoné. Zadrzend osoba musi byt ihned
seznamena s divody zadrzeni, vyslechnuta a nejpozdé€ji do 48 hodin propusténa na svobodu
nebo odevzdana soudu. Soudce musi zadrzenou osobu do 24 hodin od pfevzeti vyslechnout a
rozhodnout o vazbé€, nebo ji propustit na svobodu. Zatknout obvinéné¢ho je mozno jen na
pisemny odivodnény piikaz soudce. ZatCena osoba musi byt do 24 hodin odevzdana soudu.
Soudce musi zatéenou osobu do 24 hodin od pievzeti vyslechnout a rozhodnout o vazbé nebo
Ji propustit na svobodu. Nikdo nesmi byt vzat do vazby, le¢ z diivodii a na dobu stanovenou
zékonem a na zdkladé¢ rozhodnuti soudu.

Trestni fad se zajiSténi osob pro ucely trestniho fizeni vénuje ve své hlavé
ctvrté. RozliSuje zadrzeni osoby podezielé, zadrZeni obvinéného policejnim organem, zatceni
obvinéného a vzeti obvinéného do vazby. Vyznamné zmény do této oblasti pfinesla novela z r.

2001. Zmény byly motivovany zejména snahou o sniZeni relativn¢ vysokého poctu osob ve

30



vazbé a snizeni primérné délky trvani vazby.

Osobu podezielou ze spachani trestného ¢inu muze, je-li tu néktery z divodi vazby
(viz déle), policejni orgadn se souhlasem statniho zastupeEhavych ptipadech zadrzet, i
kdyz dosud proti ni nebylo zahajeno trestni stihdni. Osobni svobodu osoby, ktera byla
pfistiZzena pfi trestném ¢inu nebo bezprostiedné poté, smi omezit kdokoli, pokud je to nutné
ke zjisténi jeji totoznosti, k zamezeni utéku nebo k zajisténi dikazl. Je vSak povinen tuto
osobu predat ihned policejnimu organu. Policejni organ zadrZzenou osobu vyslechne a propusti
bezodkladné¢ na svobodu, nebo pieda véc statnimu zastupci tak, aby statni zastupce mohl
podat navh na vzeti do vazby. Navrh musi policejni organ podat bez odkladu, aby zadrzena
osoba mohla byt odevzddna soudu nejpozdéji do 48 hodin od zadrzeni; jinak musi byt
propusténa na svobodu.

Jestlize je dan néktery z diavodi vazby a pro neodkladnost véci nelze rozhodnuti o
vazbé predem opatfit, miize policejni orgdn obvinéného zadrzet prozatimné sam. Je vSak
povinen provedené zadrzeni statnimu zastupci bezodkladné ohlasit. Obvinény musi byt
nejpozdéji do 48 hodin od zadrzeni odevzdan soudu, jinak musi byt propustén na svobodu.

Zadrzend osoba ma pravo zvolit si obhdjce, hovoftit s nim bez pfitomnosti tieti osoby a
radit se s nim jiz v pribéhu zadrzeni. Statni zastupce je povinen odevzdat zadrZzenou osobu ve
lhit¢ 48 hodin od zadrzeni soudu s navrhem na vzeti do vazby. Soudce je povinen ji
vyslechnout a do 24 hodin od doruceni navrhu statniho zastupce rozhodnout o jejim
propusténi na svobodu anebo rozhodnout, Ze ji bere do vazby. Piekroceni doby 24 hodin od
doruceni ndvrhu statniho zastupce na vzeti do vazby je vzdy divodem rozhodnuti o propusténi
obvinéného na svobodu.

Do vazby smi byt obvinény vzat pouze tehdy, jestlize z konkrétnich skutecnosti
vyplyva divodna obava,

a) ze uprchne nebo se bude skryvat, aby se tak trestnimu stihani nebo trestu vyhnul,
zejména nelzéi jeho totoznost hned zjistit, nema-li stalé bydlisté anebo hrozi-li mu vysoky
trest (tzv.vazba utékova),

b) ze bude plisobit na dosud nevyslechnuté svédky nebo spoluobvinéné nebo jinak
mafit objasfiovani skuteénosti zavaznych pro trestni stihani (tzv. vazba koluznj nebo

¢) ze bude opakovat trestnou ¢innost, pro niz je stithan, dokona trestny ¢in, o ktery se
pokusil, nebo vykona trestny ¢in, ktery pfipravoval nebo kterym hrozil (tzv. vazba predstizna).

Zaroven musi dosud zjiSténé skuteCnosti nasvédCovat tomu, ze skutek, pro ktery bylo

zahdjeno trestni stihani, byl spachdn, ma vSechny znaky trestného ¢inu, a musi existovat
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ziejmé divody k podezieni, ze tento trestny ¢in spachal obvinény. Soud je tedy povinen pfti
rozhodovani o vazb¢ zaroven predbézné posoudit odlivodnénost trestniho stihani obvinéného.
Absence této povinnosti bylamvinulosti predmétem hojné kritiky.

Vzit do vazby nelze az na zdkonem stanovené vyjimky obvinéného, ktery je
stthan pro Umyslny trestny ¢in, na ktery zdkon stanovi trest odnéti svobody, jehoz horni
hranice neptfevysuje dveé léta, nebo pro trestny ¢in spachany z nedbalosti, na ktery zdkon
stanovi trest odnéti svobody, jehoz horni hranice neptevysuje tfi 1éta.

Jestlize je dan néktery z dlivodl vazby a nelze zajistit pfitomnost obvinéného u
vyslechu, vydéd soudce piikaz, aby byl zatfen. Policejni orgén, ktery obvinéného na zakladé
piikazu zatkne, je povinen ho nejpozdé&ji do 24 hodin dodat soudu. Nestane-li se tak, musi byt
obvinény propustén na svobodu. Soudce, jemuz byl obvinény dodan, ho musi do 24 hodin
vyslechnout a rozhodnout o vazb¢, jinak musi byt obvinény propustén na svobodu.

VSechny organy €inné v trestnim fizeni jsou povinny pribézné zkoumat, zda
duvody vazby jesté trvaji nebo se nezménily. Obvinény musi byt ihned propustén na svobodu,
jestlize pomine divod vazby, nebo je zfejmé, Zze vzhledem k osobé obvinéného a
k okolnostem pfipadu trestni stihani nepovede k uloZeni nepodminéného trestu odnéti
svobody, a obvinény svym jedndnim nezavdal pfiinu k trvani vazby. Obvinény ma pravo
kdykoliv zadat o propusténi na svobodu. O takové zadosti musi soud neodkladné rozhodnout.
Byla-li zadost zamitnuta, mize ji obvinény, neuvede-li v ni jiné divody, opakovat az po
uplynuti étrnacti dntt od pravni moci rozhodnuti. Vazba muize trvat jen nezbytné nutnou dobu.
Tzv. koluzni vazba muze trvat nejdéle tfi mésice; to neplati, bylo-li zjisténo, ze obvinény jiz
pusobil na svédky nebo spoluobvinéné nebo jinak mafil trestni stihani. Jestlize doba trvani
vazby v pfipravném fizeni dosahne tii mésict, je statni zastupce povinen rozhodnout, zda se
obvinény ponechava i1 nadale ve vazb¢, nebo zda se z vazby propousti na svobodu. Soud je
povinen nejpozdéji do tficeti dni ode dne podani obzaloby rozhodnout, zda se obvinény ve
vazb¢ ponechava, nebo zda se propousti na svobodu. Rozhodrlk statni zastupce nebo soud,
ze obvinény se ponechavd ve vazbe¢, je povinen nejpozdeji do tifi mésicl o této otazce
rozhodnout znovu.

Celkova doba vazby v trestnim fizeni nesmi piesahnout jeden, dva, tfi €i Ctyfi roky, a
to v zavislosti na povaze trestného ¢inu. Z uvedené doby trvani vazby jedna tietina pfipada na
pfipravné fizeni a dv€ tfetiny na fizeni pfed soudem. Po uplynuti této doby je tieba
obvinéného ihned propustit na svobodu.

Vazbu utékovou a predstiznou lze ve vhodnych piipadech a pfi splnéni
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zakonem stanovenych podminek nahradit n¢kolika zpisoby. Prvnim z nich je pfijeti zaruky
z4jmového sdruzeni ob¢anti nebo divéryhodné osoby za dalsi chovani obvinéného a za to, ze
se nebude vyhybat trestnimu fizeni. Dal§im je pfijeti pisemného slibu obvinéného, Ze povede
fadny zivot, nebude se vyhybat trestnimu fizeni a splni povinnosti a dodrzi omezeni, ktera se
mu ulozi. Tfetim pfipadem je nahrazeni vazby dohledem proba¢niho ufednika nad
obvinénym. Neplni-li obvinény povinnosti ulozené v souvislosti s nahrazenim vazby a trdaji
diivody vazby, pfislusSny orgadn rozhodne o jeho vzeti do vazby. Poslednim zpiisobem, jak
vazbu nahradit, je pfijeti penézité zaruky, jejiz vysi ur¢i organ rozhodujici o vazbé. V ptipade,
ze se obvinény, jehoz vazba byla takto nahrazena, vyhyba trestnimu fizeni ¢i vykonu trestu,
popft. se dale dopousti trestné ¢innosti, penézita zaruka propada statu. Soud pak znovu o vazbé
rozhodne. Vazbu koluzni nelze nahradit.

O vzeti obvinéného do vazby muzZe rozhodnout pouze soud. O dalSim trvani
vazby obvinéného rozhoduje soud a v pfipravném fizeni statni zastupce. O propusténi
obvinéného z vazby muze i bez zadosti rozhodnout v piipravném fizeni statni zéstupce.
Nevyhovitli statni zastupce zadosti o propusténi z vazby, je povinen ji predlozit k rozhodnuti
soudu.

Se skutecnosti, ze obvinény stravil béhem trestniho fizeni urcitou dobu ve
vazbé, se soud, vynaSejici odsuzujici rozsudek, musi vyporadat. Jestlize se vedlo proti
pachateli trestni fizeni ve vazbé¢ a dojde v tomto fizeni k jeho odsouzeni, zapocita se mu doba
stravena ve vazbé do ulozeného trestu, pokud je vzhledem k druhu uloZzeného trestu zapocitani
mozné. Neni-li zapo€itdni vazby mozné, piihlédne soud k této skutecnosti pfi stanoveni druhu
trestu, popfipad¢ jeho vyméry. Vazbou se pro tento ucel rozumi kazdy z vySe popsanych
zpusobl omezeni osobni svobody z divodu zajisténi podezielého ¢i obvinéného pro trestni
fizeni.

Pro uplnost je tieba dodat, ze trestni fad zna i zvlastni druhy vazby, a to vazbu
vyhostovaci, do niz je za zakonem stanovenych podminek mozno vzit osobu pravomocné
odsouzenou kestu vyhosténi, a vazbu vydavacido niz lze za zakonem stanovenych

podminek vzit osobu, o jejimz vydani do ciziho statu probiha extradi¢ni fizeni.

6.2.7-6.2.9 Ceské trestni pravo rozeznava rddné a mimorddné opravné prostiedky proti
rozhodnuti organu &inného v trestnim Fizeni. Radnymi opravnymi prostiedky jsou stiznost,
odvolania odpor, mezi mimotadné opravné prostiedky patii dovolanij stiznost pro poruseni

zakonaa obnova rizeni. Mimotadné opravné prostiedky lze uplatnit az poté, co napadené
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rozhodnuti nabylo pravni moci. Nepravomocné rozhodnuti soudu prvniho stupné lze tedy
napadnout stiznosti, odvolanim nebo odporem. Pro tUplnost je tieba dodat, Zze specificky
opravny prostiedek existuje v ramci fizeni o vydani do ciziny, kde ministr spravedInosti, ma-li
pochybnost o spravnosti pravomocného rozhodnuti soudu, mize véc piedlozit NejvysSimu
soudu k posouzeni.

Stiznosti 1ze napadnout jen takova usneseni soudu prvniho stupné€, u nichz to
zakon vy$ovné piipousti. Usnesenim soud rozhoduje o velmi ruznorodych vécech, od
jednoduchych procesnich rozhodnuti, ptes zavazna rozhodnuti napt. o vazbe¢, az po rozhodnuti
ve veéci samé (zastaveni trestniho stihdni, podminéné zastaveni trestniho stihani, schvaleni
narovnani...). Soud, ktery napadené usneseni vydal, mlze stiznosti sam vyhovét, jinak véc
ptedlozi soudu vyssi instance, ktery bud’ stiznost zamitne, nebo napadené usneseni zrusi a ve
véci sdm rozhodne, anebo po zruseni usneseni ulozi soudu prvniho stupné, aby o véci znovu
jednal a rozhodl.

Jak jiz bylo uvedeno, jednim ze zvlastnich druhii soudniho fizeni je fizeni pied
samosoudcem. Ten mize za zdkonem stanovenych podminek rozhodnout vydanim trestniho
piikazu bez projednéni véci v hlavnim li¢eni. Institut trestniho ptikazu je jednim z prostredka
slouzicich ke zjednoduseni a urychleni trestniho fizeni ve vécech skutkové a pravné méne
slozitych, kde tcelu trestniho fizeni mize byt dosazeno i bez provedeni formalniho hlavniho
liceni. Pfesto je tfeba zachovat obvinénému i statnimu zastupci moznost domoci se projednani
piipadu v fadném procesu pred soudem. Proto mohou podat proti trestnimu piikazu odpor.
Podéanim odporu se trestni ptikaz rusi a samosoudce natidi ve véci hlavni liceni. V ném pak
neni vazan pravni kvalifikaci ani druhem a vymérou trestu obsazenymi v trestnim piikazu.

Opravnym prostiedkem proti rozsudku soudu prvniho stupné je odvolani.
Odvoléani vzdy odkladd vykonatelnost rozsudku. Podavéa se u soudu, ktery vydal napadeny
rozsudek. Rozhoduje o ném nadtizeny soud. Pokud odvolani z formalnich diivodl nezamitne,
piezkouma zékonnost a odiivodnénost napadenych ¢asti rozsudku a spravnost postupu fizeni,
které jim ptedchéazelo. Shledé-li je nedivodnym, zamitne je, jinak napadeny rozsudek nebo
jeho cast zrusi. Poté bud’ ucini rozhodnuti, které mél podle jeho nazoru ucinit jiz soud prvniho
stupné (napf. ze zédkonnych dlivodl pierusi fizeni), nebo véc vrati soudu prvniho stupné
k novému rozhodnuti, nebo sam rozsudkem ve véci rozhodne. V neprospéch obzalovaného
muize soud zménit napadeny rozsudek jen na podkladé odvolani statniho zastupce, jez bylo
podano pravé v neprospéch obzalovaného. Odvolaci soud nemize sam uznat obzZalovaného

vinnym skutkem, pro néjz byl napadenym rozsudkem zprostén, ani uznat jej vinnym teéZS$im
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trestnym ¢inem, nez jakym ho v napadeném rozsudku mohl uznat vinnym soud prvniho
stupné.

Pokud jde o otazku moznosti provedeni hlavniho li¢eni v nepfitomnosti
obzalované¢ho, je jeho ucCast u hlavniho liCeni v zdsad¢ nezbytnd. Presto trestni fad zna
pfipady, kdy se hlavni li¢eni kond bez pfitomnosti obzalovan¢ho. V nepiitomnosti
obzalovaného se muze hlavni liceni provést, jen kdyZ ma soud za to, Ze lze véc spolehlivé
rozhodnout i bez ptritomnosti obzalovaného. Dal§imi podminkami jsou mj. skutecnost, ze
obzaloba byla obzalovanému fadn¢ doruCena, obzalovany byl k hlavnimu li¢eni fadné
predvolan, a o skutku, ktery je pfedmétem obzaloby, byl uz v fizeni vyslechnut. Hlavni liceni
v nepiitomnosti obzalovaného nelze konat, je-li obzalovany ve vazb¢ nebo ve vykonu trestu
odnéti svobody nebo jde-li o trestny €in, na ktery zédkon stanovi trest odnéti svobody, jehoz
horni hranice pfevysuje pét let (to ovSem neplati, pokud obzalovany pozada, aby bylo hlavni
liceni vedeno v jeho nepfitomnosti). V pfipadech nutné obhajoby nelze konat hlavni li¢eni bez
pritomnosti obhajce.

DalSim piipadem, kdy se trestni fizeni (jako celek nebo jen jeho urcity usek)
kona vneptitomnosti obvinéného, je jiz zminéné fizeni proti uprchlému. Pravo na obhajobu je
Vv tomto piipadé zajisténo tim, ze obvinény musi mit obh§jce, ktery pak ma stejna prava jako
obvinény.

Pro tplnost je vhodné dodat, Ze ve vefejném zasedani konaném o odvolani je
pritomnost obzalovan¢ho zadouci, nikoliv vSak nezbytna. Obhdjce musi mit obzalovany ve
vSech ptipadech, kdy ho musi mit pfi hlavnim li¢eni. V nepfitomnosti obzalovan¢ho, ktery je
ve vazb¢ nebo ve vykonu trestu odnéti svobody, Ize vetejné zasedani odvolaciho soudu konat
jen tehdy, jestlize obzalovany vyslovné prohlasi, ze se uc€asti pti vefejném zasedani vzdava.

Pravidlim dokazovani se vénuje cela hlava pata trestniho fadu, pticemz uprava
jednotlivych dtikaznich prostfedki je konkretizovana téz v ramci ustanoveni o jednotlivych
stadiich trestniho fizeni. Hlavnimi zdsadami, kterymi se ceské dikazni pravo fidi, jsou zasada
vyhledavaci, zdsada presumpce neviny, zadsada bezprostfednosti a Ustnosti, a zdsada volného
hodnoceni diukazli. Doznani obvinéného nezbavuje organy ¢inné v trestnim fizeni povinnosti
ptezkoumat vSechny podstatné okolnosti pfipadu. V pfipravném fizeni organy ¢&inné
V trestnim fizeni objasnuji stejné peclivé okolnosti svéd¢ici ve prospéch 1 v neprospéch osoby,
proti niz se fizeni vede. V fizeni pfed soudem statni zastupce a obvinény mohou na podporu
svych stanovisek navrhovat a provadét dikazy. Kazdé ze stran mtze diikaz vyhledat, predlozit

nebo jeho provedeni navrhnout. Skutecnost, Ze diikaz nevyhledal nebo nevyzadal orgén ¢inny
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v trestnim Fizeni, neni divodem k jeho odmitnuti. Statni zastupce je povinen dokazovat vinu
obzalovaného. To nezbavuje soud povinnosti, aby sam doplnil dokazovani v rozsahu
potfebném pro své rozhodnuti.

Za dukaz mize slouzit vSe, co muze pfispét k objasnéni véci, zejména
vypovéedi obvinéného a svédki, znalecké posudky, véci a listiny dilezité pro trestni fizeni, a
ohledani. Trestni fad obsahuje pravidla provadéni a dokumentace vyslechu obvinéného a
svédkl, podminky a pravidla vyuziti odbornych vyjadieni a znaleckych posudkd, a pravidla
ohledani. Mezi zvlastnimi zplisoby dokazovani upravuje konfrontaci, rekognici, vySetfovaci
pokus, rekonstrukci provérku na misté. Poruseni stanovenych pravidel pii provadéni diikazt
muze vést k netcinnosti takto ziskan¢ho ditkazu a jeho nepouzitelnosti v dalSim fizeni. Jako
vyslovny ptiklad nezdkonné ziskané¢ho diikazu trestni fad stanovi, ze dukaz ziskany
nezdkonnym donucenim nebo hrozbou takového donuceni nesmi byt pouzit v fizeni s
vyjimkou ptipadu, kdy se pouzije jako ditkkaz proti osob¢, kterd takového donuceni nebo
hrozby donuceni pouzila.

Novela trestniho fadu zr. 2001 pfesunula provadéni dikazh prevazné do faze
fizeni pfed soudem a v této souvislosti byla vyznamné posilena aktivni role stran obzaloby 1
obhajoby. Zékladnim pravidlem zstava, ze diikazy pied soudem provadi predseda senatu
soudu, pfiCemz statni zastupce, obzalovany, jeho obhdjce a nckteré dalS§i na fizeni
zainteresované osoby mohou s jeho souhlasem klést otazky vyslychanym osobam. Nové vsak
mohou statni zastupce, obzalovany a jeho obhdjce zadat, aby jim samotnym bylo umoznéno
provést dikaz, zejména vyslech svédka nebo znalce. Predseda senatu jim vyhovi zejména
tehdy, jestlize jde o ditkaz provadény k jejich navrhu nebo jimi opatieny a piedlozeny.

Pfi rozhodovani v soudnim fizeni smi soud piihlédnout jen k tém dikaziim,
které byly pfed nim provedeny. Pii jejich hodnoceni postupuje, stejné jako ostatni organy
¢inné v trestnim fizeni, podle svého vnitiniho piesvédceni. Trestni fad tedy neobsahuje
zakonna pravidla, pokud jde o miru a druh dikazt potiebnych k prokazani dokazované
skuteénosti, a pro stanoveni vérohodnosti jednotlivého dikazu. Soud dikazy hodnoti podle

svého volného uvazeni.

6.30rganizace odhalovani a vySetifovani trestné ¢innosti
Organem odpovédnym za odhalovani a vySetiovani trestnych ¢ind je pfedevsim
Policie CR. Zakon ¢&. 283/1991 Sb., v platném znéni, vyslovné mezi tikoly policie jmenuje

odhalovani trestnych ¢intl, zjiStovani jejich pachateld a konani vySetfovani o trestnych ¢inech.
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Policie je podfizena Ministerstvu vnitra. Plsobi v ni sluzba potfaddkové policie, sluzba
kriminalni policie a vySetfovani, sluzba dopravni policie, sluzba spravnich ¢innosti, ochranna
sluzba, sluzba cizinecké a pohrani¢ni policie, sluzba rychlého nasazeni, sluzba Zelezni¢ni
policie a letecka sluzba.

Cinnost policie pii plnéni ukold fidi Policejni prezidium Ceské republiky. V &ele stoji
policejni prezident, ktery je ptredstavenym vSech policistti. Policejniho prezidenta jmenuje a
odvolava ministr vnitra se souhlasem vlady Ceské republiky. Policejni prezident odpovida za
&innost policie ministrovi vnitra. V &ele jednotlivych sluzeb policie stoji feditelé. Reditele
sluzeb jmenuje a odvolava policejni prezident. Pfedpoklady vykonu povoléani policisty a obsah
sluzebniho poméru piislugnikil Policie CR upravuje zédkon &. 186/1992 Sb.

Vysettovani kond sluzba kriminalni policie a vySetfovani. V ramci sluzby kriminalni
policie a vySetfovani plsobi ufad finan¢ni kriminality a ochrany statu, utvar zvlastnich
¢innosti, utvar pro odhalovani korupce a zavazné hospodaiské trestné Cinnosti, utvar pro
odhalovéani organizovaného zlo¢inu, Narodni protidrogova centrdla a Utad dokumentace a
vySetrovani zlo¢ini komunismu.

Ukol odhalovat trestné ¢iny policisti a zjistovat jejich pachatele plni utvar
Ministerstva vnitra pro inspekéni ¢innost, pfimo fizeny ministrem vnitra. Trestni fad dale
piiznava postaveni policejnich orgadnt v nékterych zvlastnich ptipadech také jinym orgdntim.
V fizeni o trestnych ¢inech piislusniki ozbrojenych sil to jsou povéfené organy Vojenské
policie, v Fizeni o trestnych &inech pfislusnika Vezeriské sluzby Ceské republiky povétené
organy této sluzby a v fizeni o trestnych Cinech pfislusnikti Bezpecnostni informacni sluzby
povétené organy Bezpec¢nostni informacni sluzby. Postaveni policejnich organti maji i
povétené celni organy v fizeni o trestnych ¢inech spachanych poruSenim celnich ptedpist a
piedpist o dovozu, vyvozu nebo privozu zbozi.

Vysetfovani o trestnych ¢inech spachanych ptislusniky Policie Ceské republiky
a prislusniky BezpeCnostni informacni sluzby kona statni zéastupce. Jednim z opravnéni
statniho zastupce rimci jeho dozoru nad piipravnym fizenim je i moZnost osobné provést
jednotlivy ukon nebo i celé vySetiovani. VySetfovani miize déale konat i kapitan lodi pfi
dalkovych plavbach, a to o trestnych ¢inech spachanych na této lodi.

Dozor nad zachovavanim zakonnosttelém piipravném fizeni je svéfen
statnimu zastupci. Statni zastupce miize ulozit policejnimu organu provedeni takovych ukond,
které je tento orgdn opravnén provést a jichz je tfeba k objasnéni véci nebo ke zjiSténi

pachatele. Dale je opravnén odejmout kteroukoliv véc policejnimu organu, popit. docCasné
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odlozit zahajeni trestniho stihani. Pfi vykonu dozoru je statni zastupce rovnéz opravnén davat
zéavazné pokyny k vySetfovani trestnych ¢inil, vyZzadovat od policejniho organu materialy za
ucelem provérky, zucastnit se provadéni ukoni policejniho organu, osobn¢ provést jednotlivy
ukon nebo 1 celé vySetfovani a vydat rozhodnuti v kterékoliv véci. Miize téz vracet véc
policejnimu organu se svymi pokyny k doplnéni, rusit jeho nezdkonna nebo neodiivodnéna
rozhodnuti a opatfeni, kterd mize nahrazovat vlastnimi. Osoba, proti které se trestni fizeni
vede, a poskozeny maji pravo kdykoliv v pribéhu piipravného fizeni zadat statniho zastupce,
aby byly odstranény pritahy v fizeni nebo zédvady v postupu policejniho organu.

Ve vécech, v nichz vySetfovani kond statni zastupce, vykondva dozor nad
zachovéavanim zékonnosti v piipravném fizeni statni zastupce vySsiho statniho zastupitelstvi,
ktery téZ vyfizuje Zadost o odstranéni pritaht v fizeni nebo zavad v postupu statniho zastupce.

Jak jiz bylo uvedeno, az na vySe zminéné vyjimky spada odhalovani a zejména
vySetiovani trestnych ¢ind do kompetence Policie CR. Zvl4stni organy mimo ramec policie
odhalujici a vySetfujici nekteré specifické druhy trestnych ¢ind nejsou vytvoieny. Pokud se
vSak jednd o odhalovéni trestné cinnosti, trestni fad stanovi statnim organim povinnost
neprodlené¢ oznamovat statnimu zastupci nebo policejnim organtim skutecnosti nasvédcujici
tomu, ze byl spachéan trestny ¢in. Kromé samostatnych organti, jako jsou napt. zpravodajské
sluzby, tak ptsobi v ramci jednotlivych miniterstev rizné specializované utvary zamétené
pravé na odhalovani podezielé ¢innosti v Souvislosti Sblasti zajmu piislusného ministerstva.
Jak ptiklad lze uvést Financni analyticky odbor Ministerstva financi, ktery provadi sbér a
analyzu daji o neobvyklych obchodech, které jsou identifikovany a nahlasovany finan¢nimi
institucemi, provadi dalSi ukony, které z analyzy vyplyvaji, a pini dasily v oblasti
opatfeni proti legalizaci vynosu z trestné ¢innosti. V boji proti drogové kriminalité je zase
vyznamna spoluprace policieCgini spravou CR.

V ramci Sluzby kriminalni policie a vySetfovani Policie CR puisobi specializované
utvary, vénujici se odhalovani a vySetfovani urcitych druht trestnych ¢inti. Ekonomickou
kriminalitou se zabyvaji utvar pro odhalovani korupce a zdvazné hospodaiské trestné ¢innosti
a ufad finan¢ni kriminality a ochrany statu, organizovanym zlo¢inem utvar pro odhalovani

organizovaného zlo¢inu, drogovou kriminalitou Narodni protidrogovéa centrala

6.4 Organizace uradu statniho zastupce
Pisobnost a organizace statniho zastupitelstvi je upravena zékonem .

283/1993 Sb., platném znéni. Statni zastupitelstvi je soustava Ufadl statu, urcenych k
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zastupovani statu pii ochrané vefejnych z4jmu. Statni zastupitelstvi podava jménem statu
obzalobu v trestnim fizeni a plni dal$i povinnosti podle trestniho fadu. Déle vykonava za
podminek stanovenych zdkonem dozor nad dodrzovanim pravnich piedpisit v mistech, kde je
podle zdkonného opravnéni omezovéana osobni svoboda, a v zdkonem stanovenych ptipadech
pusobi i v jiném nez trestnim fizeni.

Soustavu statniho zastupitelstvi tvofi NejvySSi statni zastupitelstvi, vrchni statni
zastupitelstvi, krajska statni zastupitelstvi a okresni statni zessiygi v dobé branné
pohotovosti statu také vyssi a nizsi polni statni zastupitelstvSidla statnich zastupitelstvi a
obvody jejich izemni plisobnosti se shoduji se sidly a obvody soudt.

Vyssi  statni  zastupitelstvi vykonavaji dohled nad c¢innosti nizSich statnich
zastupitelstvi ve svém obvodu. Jsou téz piislusnad rozhodovat o opravnych prostiedcich proti
rozhodnutim bezprostiedné nizSich statnich zastupitelstvi. NejvysSi statni zéastupce je
opravnén vydat pokyn obecné povahy ke sjednoceni a usmérnéni cinnosti statniho
zastupitelstvi. VyS$i statni zastupitelstvi je opravnéno v konkrétni véci davat pokyny
bezprostiedn¢ niz§Simu statnimu zastupitelstvi ve svém obvodu. V cele kazdého statniho
zastupitelstvi stoji jeho vedouci. NejvyS§imu statnimu zastupci je sluzebné nadiizen ministr
spravedlnosti, ktery vykonava dohled nad ¢innosti NejvysSiho statniho zastupitelstvi.

Statni zastupce jmenuje na dobu neomezenou ministr spravedinosti na navrh
nejvyssiho statniho zastupce. Nejvyssiho statniho zastupce jmenuje a@dldda na navrh
ministra spravedlnosti. Ostatni vedouci statnich zastupitelstvi jjenwgdvolava ministr
spravedInosti.

Jak jiz bylo uvedeno, statni zastupce v trestnim fizeni podava jménem statu obzalobu a
Vv fizeni stat zastupuje. Jeho roli 1ze zjednodusené rozdélit na roli v ptipravném fizeni a roli
Vv fizeni soudnim. V piipravném fizeni je statnimu zastupci svéfen dozor nad zachovavanim
zakonnosti. O jeho oprdvnénich vic¢i policejnimu organu, ktery provéifuje skutecnosti
nasvédcujici spachani trestného Cinu nebo vede vySetfovani, viz ptisluSnou pasdz bodu 6.3.
Novela zroku 2001 zafadila do trestniho fadu upravu pouzivani tzv. operativné patracich
prostiedkil - predstirany prevod, sledovani osob a véci, pouziti agenta. V této souvislosti byly
statnimu zastupci svéfeny nékteré pravomoci v oblasti rozhodovani o povoleni jejich pouziti.

V bodé¢ 6.3 jiz byla zminéna vylu¢na pravomoc statniho zastupce konat vysetfovani o
trestnych ¢inech spachanych policisty nebo pfislusniky Bezpecnostni informacni sluzby. Mezi
jeho dalsi opravnéni v ramci ptipravného fizeni patii rozhodovani o prodlouzeni vazby a o

ponechéani obvinéného ve vazbé, o propusténi z vazby na svobodu, o zadosti obvinéného o
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propusténi z vazby na svobodu, a o n¢kterych dalSich opattenich.

Zasadni jsou pravomoci statniho zastupce v souvislogtorgenim piipravného
fizeni. Predev§im je vylu¢né¢ on opravnén podat obzalobu (popf. navrh na potrestani po
skonCeni zkraceného piipravného ftizeni), ktera je pro dalSi fizeni urcujici, nebot’ trestni
stithani pfed soudem se kona jen na podkladé obzaloby a soud rozhoduje pouze o skutku
uvedeném wbzalobg.

Trestni stihdni mize byt v pfipravném fizeni ukonceno i jinak nez podanim obzaloby
(navrhu na potrestani). VSechna takova rozhodnuti muze ucinit statni zastupce. Jsou-li
splnény taxativné vypoctené zdkonné podminky, miiZze statni zastupce véc odlozit, postoupit
jinému pfisluSnému orgénu, miiZe trestni stihani zastavit, popt. prerusit. Tato rozhodnuti poté,
co nabudou pravni moci, jsou rovnéz podrobena piezkoumani NejvySSim statnim
zastupitelstvim. V souvislosti s tendencilternativnim zpisobtim vyfizeni trestnich véci ve
vhodnych pfipadech je statni zéastupce v piipravném fizeni rovnéz opravnén za zakonem
stanovenych podminek trestni stihani podminéné zastavit nebo rozhodnout o schvaleni
narovnani a trestni stihani zastavit. Dél&ze navrhnout ulozeni nékterého z ochrannych
opatreni, a o bud’ v obzalobé¢, nebo i samostatné.

V fizeni pied soudem stitni zdstupce zastupuje veiejnou zalobu. O dalSich
opravnénich a tikonech v fizeni pred soudem viz bod 6.1. V ptipadech stanovenych zakonem
muze statni zastupce podavat stiznost proti rozhodnutim soudu, at’ uz se jedna o rozhodnuti
procesni, nebo ve véci samé s vyjimkou rozsudku. DalSim @ravnéni statniho zastupce je
moznost napadnout odvoldnim rozsudek soudu, a to pro nespravnost kteréhokoli vyroku, at’
uz v neprospéch ¢i ve prospéch obzalovaného. V fizeni o odvoldni je pfitomnost statniho
zastupce povinna.

Nejvyssi statni zastupce mize napadnout pravomocné rozhodnuti soudu ve véci samé
dovolanim. Ugast statniho zastupce ¢inného u Nejvyssiho statniho zastupitelstvi je v fizeni o
dovolani konaném u Nejvyssiho soudu povinna. Statni zastupce ¢inny u Nejvyssiho statniho
zastupitelstvi se rovnéz ucastni fizeni u Nejvyssiho soudu o stiznosti pro poruSeni zakona,
kterou podava ministr spravedInos\ koneéné muze statni zastupce podat navrh na povoleni
obnovy fizeni, které pravomocné skonéilo. Rizeni o navrhu na povoleni obnovy se také miize,
ale nemusi Ucastnit. V fizeni o mimoiadném opravném prostiedku ma statni zastupce pravo
k véci se vyjadrit, piip. podavat navrhy na provedeni dokazovani. Pokud mimotadny opravny
prostiedek sam podal, maze jej vzit zpét.

Dalsi opravnéni a povinnosti ma statni zastupce ve fazi vykonu rozhodnuti, zejména
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tehdy, jedndi se o rozhodnuti, ktera sdm vydal. Vyznamnou roli hraje také v oblastiipio
styku scizinou, a to pii vyzadani obvinéného z ciziny, viizeni o vydani osoby k trestnimu
fizeni do ciziny, vramci pievzeti trestni véci z ciziny €i jejim odevzdani do ciziny, pfi
dozadani cizozemskych organli o poskytnuti pravni pomoci, a v fizeni o vykonu rozsudkt

cizozemskych soudil.

6.5. Organizace soudnictvi

Jak bylo uvedeno pasazi o soudnim systému, pravni tprava této problematiky
doznala wosledni dobé zna¢nych zmén. 1. dubna 2002 nabyl G¢innosti novy zakon o soudech
a soudcich. Soustavu soudd nyni tvoii NejvySSi soud, vrchni soudy, krajské soudy a okresni
soudy Od 1. ledna 2003 zaéne pusobit také NejvySSi spravni soudktery ovSsem nebude
rozhodovat wrestnich vécech. Soudy se skladaji z pifedsedy soudu, mistopiedsedi soudu,
predsedt senatd a dalSich soudct. Soudci Nejvyssiho soudu tvofi podle tiseku své Cinnosti
trestni kolegium, obcanskopravni kolegium a obchodni kolegium. Nejvyssi soud rozhoduje
Vv trestnich vécech v senatech slozenych z ptredsedy senatu a dvou soudcti. Vrchni soud
rozhoduje v senatech slozenych z predsedy senatu a dvou soudcti. Rovnéz krajsky soud
rozhoduje senatech, které se skladaji z predsedy senatu a dvou pfisedicich, jestlize rozhoduji
jako soudy prvniho stupné, nebo z piedsedy senatu a dvou soudcd, rozhoduji-li 0 opravném
prostfedku. Okresni soud rozhoduje v senatech nebo samosoudcem. Samosoudce kona fizeni
o trestnych cCinech, na které zakon stanovi trest odnéti svobody, jehoz horni hranice
nepievysuje pét let. Senaty okresniho soudu se skladaji z predsedy sendtu a dvou pfisedicich.
Ptfedsedou senatu u vSech soudit mize byt pouze soudce.

Zakladem vnitini organizace soudu jsou soudni oddéleni vytvofena podle senatii nebo
samosoudct. U Nejvyssiho soudu, vrchnich a krajskych soudi se ziizuji soudcovskeé rady
které jsou poradnim organem piedsedy soudu. Soudcovské rada se ziizuje téz u okresniho
soudu, knémuz je ptidéleno vice nez deset soudcti.

Soudci jsou jmenovani do funkce prezidentem republiky bez casového omezeni.
Ptisedici jsou voleni zastupitelstvy uzemnich samospravnych celk do funkce na dobu Ctyf let.

Z uveden¢ho vyplyva, ze Ceské pravo priznava ur€itou roli v soudnim
rozhodovéni ptisedicim. Narozdil od anglosaského pravniho systému jejich ucast na fizeni
nespoc¢iva ve formé poroty (kterou Ceské soudnictvi neznd), ale plsobi pii projednavani
stanovenych trestnich véci pifimo v senatech jednotlivych soudii. V fizeni se podileji na

provadéni dikazi kladenim otazek vyslychanym osobam. Pifi hlasovani o rozsudku jsou si
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soudci a piisedici rovni, pfi¢emz ptisedici hlasuji pfed soudci.

Trestni fizeni kond v prvnim stupni okresni soud. Krajsky soud kona v prvnim stupni
fizeni o trestnych ¢inech, pokud na n€ zékon stanovi trest odnéti svobody, jehoz dolni hranice
¢ini nejméné pét let, nebo pokud za né€ lze uloZit vyjimecny trest. Dale pak je v prvnim stupni
pfislusny pro fizeni o nékterych dalSich v zakoné stanovenych trestnych ¢inech. O opravném
prostiedku proti rozhodnuti soudu prvniho stupné rozhoduje vzdy soud nejblize vyssiho
stupné.

NejvysSi soudje pfislusny rozhodovat o mimotadnych opravnych prostiedcich
(dovoléni, stiznost pro poruseni zakona) proti pravomocnym rozhodnutim. V ramci fizeni o
dovolani pfezkoumava Nejvyssi soud v rozsahu a davodi uvedenych v dovolani zakonnost a
odGivodnénost té casti rozhodnuti, proti niz bylo dovolani poddno, jakoz i1 fizeni, které
napadené Casti rozhodnuti piredchazelo. Je-li podano dovolani proti vyroku o ving, pfezkouma
soud vzdy i1 vyrok o trestu, stejné jako ostatni vyroky majici podklad ve vyroku o viné.
Obddnym zpusobem a ve stejném rozsahu piezkoumava Nejvyssi soud napadené rozhodnuti
I V ramci fizeni o stiznosti pro poruseni zakona.

Soudni precedenty nejsou formalnim pramenem ceského trestniho préva. Piesto jiz
vydana rozhodnuti, zejména rozhodnuti vyssich soudi, nejsou bez vlivu na rozhodovaci praxi.
Nejvyssi soud sleduje a vyhodnocuje pravomocna rozhodnuti soudii a na jejich zéklad¢é v
zajmu jednotného rozhodovani soudli zaujima stanoviska k rozhodovaci ¢innosti soudii ve
vécech ur€itého druhu. Tato stanoviska spole¢né s vybranymi rozhodnutimi vlastnimi i
ostatnich soudd vydava ve Sbirce soudnich rozhodnuti a stanovisek. Uvedenym zpiisobem
publikovand rozhodnuti a stanoviska se pak stavaji voditkem pii interpretaci a aplikaci
pravnich predpist.

Zakladni pravidla, podle kterych se urcuje vécna prislusnost soudu v trestnich vécech,
byla popséana vyse. Pokud se jedna o mistni pfislusSnost, fizeni kona soud, v jehoz obvodu byl
trestny ¢in spachan. Nelze-1i misto ¢inu zjistit nebo pokud byl spachan v cizing, je prislusny
soud, vjehoz obvodu obvinény bydli, pracuje nebo se zdrzuje. Jestlize se tato mista nedaji
zjistit nebo jsou mimo tizemi CR, kona fizeni soud, v jehoz obvodu vysel &in najevo. K
provadéni tkont v pfipravném fizeni je ptislusny okresni soud, v jehoz obvod¢ je ¢inny statni
zastupce, ktery podal pfisluSny navrh. Zvlastni ustanoveni existuje pro fizeni proti mladistvym
pachatelim, kdy vyzaduje-li to prospéch mladistvého, mize piislusny soud postoupit véc
soudu, v jehoz obvodé mladistvy bydli, nebo soudu, u né¢hoz z jinych divoda je konani

trestniho fizeni se zietelem na zajmy mladistvého nejucelné;si.
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6.6. Advokacie a obhajoba
Pravo na obhajobu je jednim ze zakladnich prvki ceského trestniho prava
zarucenym 1 na ustavni urovni v Listiné zakladnich prav a svobod. Obvinény ma pravo, aby
mu byl poskytnut ¢as a moznost k piipravé obhajoby a aby se mohl hgjit sam nebo
prostiednictvim

obhdjce. V kazdém obdobi fizeni musi byt poucen o pravech umoziujicich mu plné
uplatnéni obhajoby a o tom, Ze si téZ muze zvolit obhdjce. Obhajcem trestnim fizeni mize
byt pouze advokat, kteryizeni neptisobi zaroven jako svédek, znalec nebo tlumo¢nik.

Podeziely a posléze obvinény ma pravo na pravni pomoc advokata po celou
dobu trvani trestniho fizeni. RozliSuje se obhdjce zvoleny, kterého si vybird sam obvinény,
popt. kterého mu zvoli né€ktera z jeho zakonem vyjmenovanych blizkych osob, a obhajce
ustanoveny. Toho ustanovuje obvinénému soud tehdy, jsou-li dany diivody nutné obhajoby,
obvinény obhdjce nema a nevyuzije ve stanovené lhiité svého prava si jej zvolit. Mezi ptipady
nutné obhajoby, kdy obvinény musi mit obhdjce, patii fizeni o trestném ¢inu, na ktery zakon
stanovi trest odnéti svobody, jehoz horni hranice pfevySuje pét let, fizeni proti mladistvému
nebo uprchlému, ptipady, kdy je obvinény ve vazbé ¢i vykonu trestu odnéti svobody, a nékteré
dalSi vzakoné uvedené ptipady.

Obhgjce je opravnén po celou dobu trestniho fizeni Cinit za obvinéného navrhy,
podavat za n¢ho zadosti a opravné prostiedky, ¢i nahlizet do spist. S obvinénym, ktery je ve
vazbé, mize mluvit bez pfitomnosti tfeti osoby. Jiz od zahdjeni trestniho stihdni je opravnén
byt pfitomen pii vySetfovacich ukonech, jejichz vysledek mize byt pouzit jako diikaz v fizeni
pfed soudem. Miize vyslychanym klast otazky a vznédSet namitky proti zpisobu provadéni
ukonu. Po skonceni vySetfovani je opravnén prostudovat vySetfovaci spis a vznést navrhy na
doplnéni dokazovani. V fizeni pfed soudem je opravnén zucastnit se vSech ukond, kterych se
muze zacastnit obvinény, navrhovat diikazy a podilet se na jejich provadéni.

V ptipadé zadrZeni podezielé osoby ma tato pravo zvolit si obhajce, hovotit s nim bez
pritomnosti tfeti osoby, radit se s nim jiz v prib¢hu zadrzeni a pozadovat, aby byl obhijce
pfitomen jejimu uvodnimu vyslechu. Obh4jce se pak mize zucastnit také vyslechu zadrzené
osoby pfed soudem za ucelem rozhodnuti o piipadném vzeti do vazby. Jak jiz bylo uvedeno,
je-1i obvinény ve vazbé, obhajce mit musi.

Cesky pravni fad umoziiuje bezplatnou obhajobu. Osvédéi-li obvinény, Ze nemé

dostatk prostiedkil, aby si hradil naklady obhajoby, rozhodne soud, Ze ma narok na obhajobu
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bezplatnou nebo za snizenou odménu. V takovém piipadé naklady obhajoby zcela nebo z¢asti
hradi stat. NerozliSuje se, jakém stadiu fizeni k rozhodovani o pfiznani naroku na
bezplatnou obhajobu, popt. na obhajobu za sniZzenou odménu, dochazi. Obvinény vSak musi
svou tizivou situaci prokdzat. Jinak plati z4sada, ze stat nenese ndklady obvinéného na
zvoleného obhajce, wjimkou nakladi na nutnou obhajobu vzniklych v dusledku podani
stiznosti pro poruseni zakona.

Advokatem je osoba psand v seznamu advokati vedeném Ceskou advokatni
komorou Piedpoklady k vykonu povolani advokata jsou plna zptisobilost k pravnim tkontm,
vysokoskolské pravnické vzdélani a beztthonnost. Uchaze¢ o vykon povoldni advokata musi
absolvovat alesponi tfiletou praxi jako advokatni koncipient, musi slozit advokatni zkouSku a
advokétni slib. Misto praxe advokatniho koncipienta a advokéatni zkousky lze v zdkonem

stanovenych pfipadech uznat jinou obdobnou zkousku ¢i praxi v jiném pravnickém povolani.
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6.7. Postaveni obéti

Trestni fad nehovoii vyslovné o ,,0béti* trestného ¢inu. Obsahuje definici
posSkozenéhokterym se rozumi subjekt, kterému bylo trestnym ¢inem ubliZzeno na zdravi,
zpusobena majetkova, moralni nebo jina Skoda. PoSkozenym ve smyslu trestniho fadu miize
byt jak osoba fyzicka, tak pravnickd. Nepovazuje se vSak za ngj ten, kdo se sice citi byt
trestnym ¢inem poskozen moralné ¢i jinak, avSak ujma neni zplisobena zavinénim pachatele
nebo nevznikla disledku trestného ¢inu. Termin ,,0bét" trestného ¢inu“ uziva zakon ¢.
209/1997 Sb., pojednavajici o penézité pomoci obétem trestné ¢innosti.

Posileni postaveni poSkozenéhemci trestniho fizeni je jednou z prioritnich
tendenci ¢eského trestniho prava, cemuz odpovidaji i zmény pravni Gpravy pfijaté v posledni
dobé. K vyznamné zméné, byt ne legislativni cestou, doslo na jafe roku 2001, kdy bylo
nalezem Ustavniho soudu zrueno ustanoveni, podle néhoZ mohl soud v fizenich o trestnych
¢inech, nalezejicich do pftislusnosti krajského soudu, podle povahy projednavané véci
rozhodnout, Ze se poSkozeny k ucasti na fizeni nepfipousti. Toto ustanoveni bylo pfedmétem
Getné kritiky a jak nalez Ustavniho soudu ukézal, bylo v rozporu s Gstavnimi principy rovnosti
ucastniki pred soudem a prava na spravedlivy proces. Dalsi posileni prav poSkozeného
pfinesla novela trestniho fddu zroku 2001. Organy ¢inné v trestnim fizeni jsou povinny
poskozeného o jeho pravech poucit a poskytnout mu plnou moznost k jejich uplatnéni.

V soucasnosti ma kazdy poskozeny bez ohledu na povahu véci pravo jiz
V pfipravném fizeni Cinit navrhy na doplnéni dokazovani, nahlizet do spisti, UcCastnit se
hlavniho li¢eni a vefejného zasedani o odvoléani, a pied skoncenim fizeni se k véci vyjadfit.
Byla-li mu trestnym ¢inem zptsobena majetkova Skoda, je téz opravnén navrhnout, aby soud
V odsuzujicim rozsudku ulozil obzalovanému povinnost tuto Skodu nahradit. V fizeni pred
soudem maji poskozeny a jeho zmocnénec (viz déle) pravo se souhlasem soudu klast otazky
vyslycharym osobam a na konci jednani pronést zavére¢nou fec.

Rozsala opravnéni ma poskozeny v oblasti podavani opravnych prostiedku. Je
opravnén podat stiznost proti rozhodnuti o odlozeni nebo postoupeni véci, proti rozhodnuti o
zastaveni trestniho stihdni, proti rozhodnuti o schvéleni narovnani ¢i proti rozhodnuti o
podminéném zastaveni trestniho stihani. Rozsudek soudu miize poSkozeny, ktery uplatnil
narok na nahradu Skody, napadnout odvolanim pro nespravnost nebo absenci vyroku o
nahradé¢ skody. Pokud je poSkozeny osobou, kterd organlim ¢innym v trestnim fizeni spachani
trestného ¢inu oznamila, a pokud o to pozada, musi byt do jednoho mésice vyrozumén o

ucinénych opatienich.
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V rozsudku, jimz soud odsuzuje pachatele za trestny ¢in, kterym jinému
zpusobil majetkovou Skodu, mu zpravidla ulozi povinnost k nahrad¢ této Skody, pokud
poskozeny svlij narok vcas uplatnil. Pokud vysledky dokazovani nepostacuji k uloZeni
povinnosti knahradé takové skody nebo jeji ¢asti, popi. pokud soud obzalovaného obzaloby
zprosti, odkaze v rozsudku poSkozenéhadym narokem nebo jeho ¢asti na fizeni ve vécech
obcCanskopravnich.

Vyznamnou roli ma poSkozeny téz ve vztahu k moZznosti stihat urcité pachatele
urCitych trestnych ¢int. Trestni fad vymezuje okruh trestnych ¢inti, jejichz pachatele, pokud
jsou k posSkozenému wréitém specifickém poméru, lze stihat pouze se souhlasem
poskozeného. Vyjimkou jsou ptipady, kdy byla takovym ¢inem zplsobena smrt, poSkozeny
neni schopen souhlas dat pro uréitou dusevni indispozici, poskozeny je osobou mladsi 15 let,
nebo je zokolnosti ziejmé, Ze souhlas nebyl dan ¢i byl vzat zpét v tisni vyvolané vyhrtizkami,
natlakem, zavislosti ¢i podfizenosti. Souhlas s trestnim stithanim mulze vzit poSkozeny zpét,
vyslovné odepteny souhlas vSak nemtize znovu udé¢lit.

K zajisténi prava poskozeného na ftadné projednani véci slouzi vedle
zminénych opravnych prostiedkli proti rozhodnutim, kterymi je fizeni riznym zplsobem
ukonceno bez ptriznani uplatnéného naroku, také moznost zZadat, aby byly odstranény pratahy
v fizeni nebo zavady V postupu policejniho organu nebo statniho zastupce. Zadost je nutno
neodkladné vyfidit a poskozeného o vysledku vyrozumét.

Vyuzit opravnéni, ktera mu v souvislosti s jeho postavenintizeni trestni fad
poskytuje, je pravem poskozeného, nikoliv jeho povinnosti. Miize se jich tedy vyslovnym
prohlasenim sdélenym organu ¢innému v trestnim fizeni vzdat.

PoSkozeny se po dobu fizeni miize dat zastupovat zmocnéncem. Ten je
opravnén Cinit za néj navrhy, podavat zadosti a opravné prostiedky, jakoz i ucastnit se vSech
ukond, kterych se muze ucastnit poskozeny. Prokaze-li poSkozeny, ktery uplatnil narok na
nahradu Skody, ze nema dostatek prostiedkli, aby si hradil naklady vzniklé s pfibranim
zmocnénce, rozhodne soud, ze mé& ndrok na pravni pomoc poskytovanou zmocnéncem
bezplatné nebo za snizenou odménu a ustanovi zmocnéncem advokata. Néaklady vzniklé s
pfibranim takového zmocnénce hradi stat. Jinak plati, Ze pokud byl poskozenému ptiznan
alespon z¢asti narok na nahradu $kody, je odsouzeny povinen nahradit mu rovnéz naklady,
které pii uplatiiovani ndroku vynalozil, vcetné¢ nakladii na zmocnénce. Je-li pocet
poskozenych mimotadné vysoky a jednotlivym vykonem jejich prav by mohl byt ohrozen

rychly pribéh fizeni, uplatiiuji sva prava v fizeni prostfednictvim spole¢ného zmocnénce,
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které¢ho si zvoli, a pokud se nedohodnou, kterého jim urc¢i soud.

V souvislosti se zavadénim prvki probace a mediace do trestniho fizeni se role
poskozeného dale prohlubuje. Projevuje se to bud’ moznosti piimé ucasti poskozeného pfi
mimosoudnim projednaué véci s pachatelem (institut podminéného zastaveni trestniho
stithani ¢i narovndni), nebo skutecnosti, Ze v ramci povinnosti, uklddanych obvinénému pfi
pouziti alternativnich prostiedkli jako je podminéné odsouzeni, podminéné upusténi od
potrestani glohledem, ¢i podminéné propusténi, soud mize obvinénému uloZit téZ povinnost
k nahradé skody zptisobené trestnym Cinem.

Pokud se jednd o moznost obvinéného domdahat se ndhrady Skody cestou
soukromopravni zaloby, v zasadé plati, Ze fizeni o nahradé¢ Skody je v trestnim procesu
fizenim adheznim a pokud trestni soud z jakéhokoliv diivodu nérok nepfizna, nezbavuje to
poskozeného prava uplatnit jej u soudu civilniho. Poskozeny také nemusi svlij narok na
nadhradu Skody trestnim fizeni uplatnit vibec a muze vyuzit pouze soukromopravnich
prostiedki. Trestni fad vSak vyslovné stanovi, Ze narok na nahradu $kody nelze v trestnim
fizeni uplatnit, pokud jiz o ném bylo rozhodnuto v jiném druhu fizeni. Vzhledem ke
skutecnosti, ze v ramci trestniho Fizeni lze pfiznat pouze narok na nahradu majetkové Skody,
muze se poskozeny domahat nahrady jiné Gjmy (na distojnosti, na cti atp.) pouze mimo trestni
fizeni, byt’ by se domahal ndhrady ve form¢ finan¢niho zadostiu¢inéni.

Vymahani splnéni povinnosti k ndhrad¢ Skody zplsobené trestnym €inem, at’
Jiz pfiznané v ramci trestniho fizeni ¢i mimo né¢j, je zélezitosti poSkozeného, ktery miize
vyuzit k tomu urcenych prostiedki soukromého prava. Trestni fad vSak znd institut zajisténi
naroku poskozeného, ktery mu ma uspokojeni jeho naroku usnadiitiidedna obava, ze
uspokojeni naroku poSkozeného na nahradu Skody zplisobené trestnym ¢inem bude mateno
nebo ztézovano, lze narok az do pravdépodobné vyse skody zdkonem stanovenym zplisobem
zajistit na majetku obvinéného. Rozhoduje o tom soud a v pfipravném fizeni statni zastupce.
Pravomocné¢ piiznany narok pak Ize uspokojit prave z takto zajisténého majetku.

Zakonem ¢. 209/1997 Sb. byl do ceského pravniho fadu zafazen institut
penéZzité pomoci statu obétem trestné ¢innosti. Za obé&t tento zakon poklada fyzickou osobu,
které vdusledku trestné ¢innosti vznikla Skoda na zdravi, pfiéemz se za obét’ povazuje i osoba
pozustald po obéti zemiel¢ v dasledku trestného Cinu, jestlize této osobé zemiely vyzivu
poskytoval nebo byl povinen poskytovat (blize k zakonu viz bod 10.4). V souvislosti
S problematikou pomoci obétem trestné ¢innosti nelze opomenout ani aktivni pisobeni fady

nevladnich organizaci.
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7. Trestani a systém tresti

7.1. Prostfedkem k dosazeni ucelu trestniho zakona jsou pohrtizka tresty, ukladani a
vykon tresti a ochranna opatieni. Podle ¢l. 39 Listiny lze tresty ukladat jen na zaklad¢ zakona
(nulla poena sine lege zasada zakonnosti), za trestné Ciny lze ulozit tresty taxativné
vypoctené v § 27 trestniho zakona, cozZ jsou trest odnéti svobody, obecné prospésné prace,
ztrata Cestnych tituli a vyznamendni, ztrata vojenské hodnosti, zdkaz cinnosti, propadnuti
majetku, penézity trest, propadnuti véci, vyhosténi, zdkaz pobytu. Kromé nich je mozno ulozit
jesté vyjimecny trest zvlast upraveny v 8§ 29 TZ.

Ochrann&patieni jsou samostatnou trestné pravni sankci, které je mozno ulozit nejen
trestné odpovédnym osobam, ale také osobam, které nejsou trestné odpovédné (bud’ pro
nepficetnost nebo nedostatek veku), jsou ukldddna trestnim, vyjimecné civilnim soudem
(uloZeni ochranné vychovy osobé mladsi 15 let), mohou byt uloZzena samostatné nebo vedle
trestu. Plati pro né obdobné¢ zasada vyjadiena v €l. 39 Listiny, mezi zakonné podminky patii
spachani trestného Cinu, popft. ¢inu, ktery by nehledé k osob¢ pachatele jinak trestnym ¢inem
byl. Ochranna opatieni usiluji o ochranu spolecnosti vyhradné prosttedky specialni prevence,
prostiedkem ke splnéni ucelu nema byt Ujma, nybrz léceni, vychova pachatele nebo
zneSkodnéni véci. Ochrannymi opatfenim jsou tedy ochranné 1éCeni, ochranna vychova a

zabrani véci; ochrannou vychovu lze ulozit jen mladistvému.

7.2. U mladistvych se zvlast¢ vyrazné uplatiiuje zdsada podpirné role trestni
represe. To se projevuje predevSim v tom, ze u mladistvych neni trestnym C¢inem jednani
malého stupné nebezpecnosti pro spolecnost, zatim co u ostatnich osob neni trestnym ¢inem
teprve jednani nepatrného stupné nebezpecnosti pro spole¢nost. U ucelu trestu u mladistvych
vystupuje do popiedi jeho vychovna funkce. Mladistvému muze soud ulozit pouze tresty
odnéti svobody, obecné prospésné prace, propadnuti véci, vyhosténi, a je-li vydélecné ¢inny,
penézity trest; trest zakazu ¢innosti muze soud mladistvému ulozit jen tehdy, neni-li to na
piekazku ptipravé na jeho povolani, pficemz horni hranice sazby tohoto trestu nesmi
prevysovat pét let (§ 78).

Trestni sazby odnéti svobody stanovené v trestnim zdkoné se u mladistvych snizuji na
polovinu, pficemz vSak horni hranice trestni sazby nesmi pfevySovat pét let a dolni hranice
jeden rok. V pfipad¢, ze mladistvy spachal trestny €in, za ktery tento zdkon ve zvlastni Casti

dovoluje ulozeni vyjimecného trestu, a ze stupeit nebezpecnosti takového trestného ¢inu pro
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spolecnost vzhledem k zvlast' zavrzenihodnému zpisobu provedeni Cinu nebo k zvlast
zavrzenihodné pohnutce nebo k zvIast té¢zkému a tézko napravitelnému nasledku je
mimofadné vysoky, mize mu soud ulozit trest odnéti svobody na pét az deset let, ma-li za to,
ze by trest v rozmezi vySe naznaceném k dosazeni ticelu trestu nepostacoval (§ 79).

Toto ustanoveni se tyka jen trestu odnéti svobody, pro ostatni druhy trestd, které Ize
mladistvému ulozit, s vyjimkou trestu zdkazu Cinnosti, plati stejné sazby jako u dospélych

pachateld.

7.3. Trestni zadkon Ceské republiky poskytuje ochranu specifickym vnitinim
vztahim v ozbrojenych slozkach ptedevSim v ustanovenich o trestnych ¢inech vojenskych
téchto vztahtli, protoze méné zdvazné Ciny nedosahujici potiebného stupné nebezpecnosti pro
spolecnost, jsou feSeny v ramci kazenské pravomoci nadtizenych funkcionaiti. Pachatelem (a
spolupachatelem) trestné¢ho ¢inu vojenského miize byt jen vojak, tedy specialni subjekt. Pojem
vojak definuje trestni zakon v § 90 odst. 4, a to odlisn¢ od branného zakona (¢. 218/1999 Sb.).

Uvedené osoby musi mit toto postavedbbeé spachani ¢inu.

7.4. Trest smrti byl zrusen zdkonem ¢. 175/1990 Sb. a nahrazen trestem odnéti
svobody na dozivoti. Nepiipustnost trestu smrti je vyslovné stanovena v ¢l. 6 odst. 3 Listiny,
Ceska republika je vazana i Evropskou umluvou o ochrané lidskych prav a svobod, véetné
jejiho dodatkového protokolu Cislo 6. Zruseni trestu smrti je v souladu $adou rezoluci OSN
piijatych k této problematice a s vyznamnymi mezinarodnimi dokumentyhiné
zékladnich idskych prav. Zrusenim tohoto trestu na§ stat vyjadfil jednoznaéné
nedotknutelnost jednoho ze zékladnich lidskych prav, prava na zivot. Z riiznych prazkuma
vefejného minéni vSak vyplyvd, Ze vétSina respondentl je pro obnoveni trestu smrti za

Trest smrti byl wasem pravnim fadu od roku 1961 oficialné povazovan za opatfeni
vyjimecné a docasné. Jeho uloZeni trestni zédkon pfipoustél za podobnych podminek, které
jsou nyni stanoveny pro ukladdani trestu odnéti svobody na dozivoti. Okruh trestnych ¢ini byl
vSak neumérné Siroky, zahrnoval celkem 33 trestnych ¢int, z nichz pfevaznou vétSinu tvorily
trestné Ciny vojenské, trestné Ciny proti lidskosti a proti republice. V padesatych letech byl
trest smrti pouzit v politicky motivovanych procesech piedevs§sim k likvidaci politickych

protivnikii. Za ucinnosti soucasného trestniho zakona, tj. za poslednich 29 let pied zrusenim
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trestu smrti, byl tento trest ukladan prakticky vyluéné za trestny €in vrazdy, a to v piipadech

vicenasobnych nehaimoiadné brutalnich vrazd.

Trest odnéti svobody predstavuje univerzalni druh trestu, protoze je mozné ho ulozit
za kazdy trestny ¢in a kterémukoli pachateli. Tento trest je tedy bud’ jedinou, nebo alespoii
jednou zalternativné stanovenych sankci u vSech trestnych ¢ind. Vedle trestu odnéti svobody
lze vzasad¢ ulozit kterékoli ochranné opatieni i jakykoli jiny druh trestu s vyjimkou obecné
prospésnych praci.

Trest odnéti svobody je zaroven nejpifisnéjSim druhem trestu, proto ptichéazi
jeho ulozeni v Uvahujen tehdy, jestlize k dosazeni ucelu trestu nesta¢i néktery z trestt, které
se vykonavaji na svobod¢. Novelizace z roku 1990 vyslovné stanovila, ze za trestné Ciny, u
nichz horni hranice trestni sazby odnéti svobody nepievySuje jeden rok, lze ulozit
nepodminény trest odnéti svobody za podminky, ze by vzhledem k osob¢ pachatele ulozeni
jiného trestu zjevné nevedlo k dosazeni ucelu trestu. Novela u¢inna od 1. 1. 2002 za stejné
podminky jesté rozsifila tento okruh trestnych ¢inli na trestné Ciny, u nichz horni hranice
trestni sazby neptevysuje tii 1éta.

Podstatou vykou trestu je docasné omezeni svobody volného pohybu a pobytu
pachatele nucenym pobytem ve véznicich a s tim spojené omezeni dalSich obcanskych prav a
svobod, trest se vykonava podle zvlastniho zakona (€. 169/1999 Sb.).

Trvani trestu odnéti svobody je stanoveno jednak obecné pomoci horni hranice - trest
odnéti svobody se uklada nejvySe na patnact let (§ 39 odst. 1) - a jednak v jednotlivych
trestnich sazbach. Nejniz§i vymeéra horni hranice stanovena trestnim zakonem ¢ini 6 mésici,
dolni hranice neni ¥eském trestnim zakoné obecné stanovena, z povahy véci plyne, ze
nejmensi ¢asovou jednotkou trestu odnéti svobody je jeden den - 24 hodin.

Trest odnéti svobody ma v trestnim zakong tfi formy:

a) trest odnéti svobody, jehoz vykon byl podminéné odloZen nebo jehoz vykon byl podminéné
odlozen za soucasného ulozeni dohledu
b) nepodminény trest odnéti svobody

C) vyjimecny trest

Vyjimeénym trestem se rozumi jednak trest odnéti svobody nad patnact az do dvaceti
péti let, jednak trest odnéti svobody na dozivoti. Vyjimecny trest mize byt uloZen jen za

trestny ¢in, u néhoz to trestni zakon ve zvlastni ¢asti dovoluje. Ulozi-li soud takovy trest,
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muze zaroven rozhodnout, ze doba vykonu trestu ve véznici se zvySenou ostrahou se pro ucely
podminéného propusténi do doby vykonu trestu nezapocitava.

Trest odnéti svobody nad patnéct az do dvaceti péti let mize soud ulozit pouze tehdy,
jestlize stupenn nebezpecnosti trestného ¢inu pro spole¢nost je velmi vysoky nebo moznost
napravy palatele je obzvlasté ztizena. Trest odnéti svobody na dozivoti mize soud ulozit
pouze pachateli, ktery spachal trestny ¢in vrazdy podle § 219 odst. 2, nebo ktery pii trestném
¢inu vlastizrady (§ 91), teroru podle § 93 nebo § 93a odst. 3, obecného ohrozeni podle § 179
odst. 3 nebo genocidia (§ 259) zavinil smrt jiného timysIné, a to za podminek, ze

a) stupen nebezpecnosti takového trestného ¢inu pro spole¢nost je mimotadné vysoky
vzhledem k zvlast’ zavrzenihodnému zptsobu provedeni ¢inu nebo k zvlast zavrzenihodné
pohnutce nebo k zvlast’ tézkému a tézko napravitelnému nasledku, a
b) uloZeni takového trestu vyzaduje G¢inna ochrana spoleénosti nebo neni nadéje, ze by

pachatele bylo moZzno napravit trestem odnéti svobody nad patnact az do dvaceti péti let.

Obecné prospésné prace
Trest obecné prospésnych praci lze ulozit za trestny Cin, za néjz trestni zdkon
ve zvlastni Casti stanovi jako horni hranici trestu odnéti svobody pét let a za predpokladu, ze
vzhledem k moznosti napravy pachatele a povaze spachaného trestného ¢inu ulozeni jiného
trestu neni klosazeni tcelu trestu tfeba. Pii ukladani trestu soud piihlédne ke stanovisku
pachatele a zdravotni zpiisobilosti pachatele (tj. zejména zdravotni zplsobilosti k
soustavnému vykonu prace). Soud mtize ulozit tento trest ve vymete 50 az 400 hodin.

Trest obecné prospéSnych praci zalezi v povinnosti odsouzeného provéest
stanoveném rozsahu praceotecné prospéSnym uGcéelim spocivajici v adrzbé vefejnych
prostranstvi, Uklidu a udrzbé vefejnych budov a komunikaci nebo jinych obdobnych
¢innostech ve prospéch obci, nebo ve prospéch statnich nebo jinych obecné prospésnych
instituci, které se zabyvaji vzdélanim a védou, kulturou, Skolstvim, ochranou zdravi, pozarni
ochranou, ochranou zivotniho prostiedi, podporou a ochranou mladeze, ochranou zvirat,
humanitarni, socialni, charitativni, nabozenskou, télovychovnou a sportovni ¢innosti. Prace
nesmi slouzit vydélecnym ucelim. Trest byl zaveden do trestniho zdkona novelou ¢. 152/1995
Sb. sacéinnosti od 1. 1. 1996, dalsi novelou ucinnou od 1. ledna 2002 byl rozsifen okruh
nevydelecnych subjektl, v jejichz prospéch lze tyto prace vykonavat; dosud to byly pouze
obce.

Obecné prospésné prace je odsouzeny povinen vykonat osobné, bezplatn¢€ a ve svém
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volném cCase nejpozdéji do 1 roku ode dne, kdy soud natidil vykon tohoto trestu. Jestlize
pachatel Wob¢ od odsouzeni do skonceni vykonu trestu obecné prospé$nych praci nevedl
fadny zivot nebo zavinéné nevykonal ve stanovené dobé uloZeny trest, pfeméni soud trest
obecné prospéSnych praci nebo jeho zbytek v trest odnéti svobody, pfitom kazdé i jen
zapocaté dvé hodiny nevykonaného trestu obecné prospésnych praci se pocitaji za jeden den
odnéti svobody.

Tento trest vykonava odsouzeny v obvodu okresniho soudu, ve kterém ma

bydlisté. Se souhlasem odsouzeného miize byt vykonavan trest i mimo tento obvod.

Penézity trest

Penézity trest ve vyméfe od 2 000 K¢ do 5 000 000 K¢ maze soud ulozit, jestlize
pachatel imyslnou trestnou ¢innosti ziskal nebo se snazil ziskat majetkovy prospéch nebo
trestni zdkon ve zvlastni ¢asti ulozeni tohoto trestu dovoluje. Déle je mozné uloZzit penézity
trest za imysIné 1 nedbalostni trestné ¢iny, u kterych horni hranice trestu odnéti svobody
nepfevySuje tfi 1éta a vzhledem k povaze spachaného trestného ¢inu a moznosti napravé
pachatele se trest odnéti svobody soucasné neuklada.

Pii vyméte penézitého trestu piihlédne soud k osobnim a majetkovym pomérim
pachatele; penézity trest neulozi, je-li zfejmé, ze by byl nedobytny. Soud mize stanovit, ze
penézity trest bude zaplacen v pfiméfenych mési¢nich splatkach. Mladistvému miize byt
uloZzen pouze za piedpokladu, ze je vydélecné Cinny. Vydobyta ¢astka penézitého trestu
pfipada statu.

Ukladali soud penézity trest, stanovi pro piipad, ze by ve stanovené lhuté nebyl
vykonan, nahradni trest odnéti svobody az na dvé léta. Nahradni trest nesmi vSak ani spolu

SuloZenym trestem odnéti svobody piesahovat horni hranici trestni sazby.

UpusSténi od potrestani
Od potrestani pachatele mize soud upustit v ptipad¢, Ze se jednd o trestny ¢in

mensi spoleCenské nebezpecnosti, pachatel svého Cinu lituje a projevuje tcinnou snahu po
naprave, jestlize vzhledem k povaze spachaného ¢inu a k dosavadnimu Zivotu pachatele 1ze
davodné ocekavat, ze jiz projednédni véci pied soudem postaci k jeho naprave.

Za stejnych podminek Ize od potrestépistit podminéné, pokud soud povazuje za
potiebné po stanovenou dobu sledovat chovani pachatele. Pii podminéném upusténi od

potrestani soud stanovi zkuSebni dobu az na jeden rok a zaroven nad pachatelem vyslovi
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dohled. Vysloveni dohledu dapachatelem znamena, Ze tento bude vykonavan po celou
zkuSebni dobu.

Jestlize pachatel, od jehoz potrestani bylo podminéné upusténo, vedl ve zkusebni dobé
fadny zivot a vyhovél uloZzenym podminkam, vyslovi soud, Ze se osvédcil (na pachatele se
hledi, jako by nebyl odsouzen), jinak rozhodne o uloZeni trestu, a to pifipadné jiz béhem
zkuSebni doby.

Podminéné upusténi od potrestani s dohledem podle § 26 tr. zak. tésné souvisi
s upusSténim od potrestani podle § 24 tr. zak. a aplikace obou téchto instituti je mozna za
stejnych podminek. Podminéné upusténi od potrestani s dohledem podle § 26 tr. zak. je vSak
piisng€jsi alternativou, protoze neni rozhodnutim definitivnim, ale jen podminéné vazanym na
splnéni urcitych skutecnosti, je spojeno se stanovenim zkuSebni doby a miize byt zptisnéno
uloZzenim piiméfenych omezeni a pfiméfenych povinnosti; a zpravidla téZ povinnosti

pachatele, aby podle svych sil nahradil $kodu, kterou trestnym ¢inem zpusobil.

7.6. V ustanoveni § 26 odst. 4 pism. a) az f) tr. zdk. je konkretizovan
demonstrativni vycet pfiméfenych omezeni a povinnosti, které 1ze pachateli ulozit k tomu, aby
ve zkuSebni dobé vedl fadny zivot. V souvislosti s podminénym zastavenim trestniho stihani,
Spodminénym upusténim od potrestani s dohledem, podminénym odsouzenim k trestu odnéti
svobody, podminénym odsouzenim k trestu odnéti svobody s dohledem a pfi nahrad¢ vazby
slibem obvinéného mohou byt ukladanaiiméiena omezeni a povinnosti. Ty lze ukladat také
Vv souvislosti grestem obecné prospé$nych praci a u podminéného propusténi z vykonu trestu
Sdohledem. Soudce resp. statni zastupce muze jako pfiméfena omezeni a povinnosti ulozit

zejména povinnost:

» podrobit se vycviku pro ziskani vhodné pracovni kvalifikace

* podrobit se vhodnému programu socidlniho vycviku a prevychovy

* podrobit se 1éCeni zavislosti na navykovych latkach, které¢ neni ochrannym Ié¢enim
* podrobit se vhodnym programtim psychologického poradenstvi

* zdrZet se navstév nevhodného prostiedi a styku s ur¢itymi osobami

* zdrZet se hazardnich her, hrani na hracich pfistrojich a sazek
Soud zpravidla téz ulozi pachateli, aby podle svych sil nahradil Skodu, kterou zptisobil

trestnym ¢inem, povinnost nédhrady Skody je v souvislosti s podminénym zastavenim trestniho

stihani (8 307 308 tr. fadu) a narovnanim (§ 309 odst. 1, pism. b) tr. fadu) obligatorni.
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7.7. V pravnim fadu Ceské republiky se postupné prosazuje obecny trend,
projevujici se v mezinarodnich dokumentech z oblasti trestniho prava a trestani, ktery spoc¢iva
v hledani uc¢innéjsich prostfedki ke kontrole a omezovani kriminality. Na druhé strané vsak
nezadrzitelny rist kriminality, jeji brutalizace a s tim spojeny strach vefejnosti zptsobuje, ze
nejen verejnost, ale i velka ¢ast systému trestni justice je vyhradné represivné naladéna.

Ptesto je smysl, ucel a funkce trestu jinak chapan, v abstraktnim slova smyslu je trest
znovu pojat jako nutny prosttedek k opétovnému vyvéazeni spolecenského fadu. V ponékud
praktictejsi roving je v podstaté shoda v tom, ze trest ma funkci:

a) retributivni a punitivni tedy pachatel masiést za sviij ¢in pfiméfenou odplatu a
ajmu

b) generalné preventivni - odstraSujici i jiné potencionalni pachatele od spachani
dalsich trestnych ¢ina

¢) restitu¢ni a satisfakcni - viici obétem

d) zneskodnujici - tj. znesnadnujici nebo znemoziujici pachateli pachat dalsi trestné
utoky (alesponi po dobu vykonu trestu)

e) socialné-rehabilitacni - sledujici predevs§im socialni integraci pachatele

V trestnim pravu Ceské republiky nepifedstavuje trest pouhou odplatu za spachany
trestny Cin, zédkladnim ucelem, cilem trestu dle § 23 trestniho zakona je chranit spolecnost
pted trestnymi ¢iny a jejich pachateli. Dalsi ucinky trestu vlastné vyjadiuji prostiedky k jeho
dosazeni a obsah trestu: zabranit odsouzenému v dal$im pachani trestné ¢innosti, vychovat jej
k tomu, aby vedl fadny Zivot, a tim plisobit vychovné i na ostatni cleny spole¢nosti. Vykonem
trestu nesmi byt ponizena lidska diistojnost.

Pii stanoveni druhu trestu a jeho vyméry piihlédne soud k stupni nebezpecnosti
trestného C¢inu pro spoleCnost, k moznosti napravy a pomérim pachatele. Dulezitym
prostiedkem soudni individualizace trestu jsou téZ obecné polehcujici a pfitézujici okolnosti,

piikladmo vyjmenované v trestnim zakoné (§§ 33, 34).

8. Podminéné odsouzeni k trestu odnéti svobody, probace

8.1.- 8.6. NejcCastéjsim a vyznamnym prostiedkem vychovného ptsobeni na
pachatele a dilezitou alternativou zejména kratkodobych trestli odnéti svobody je podminéné

odsouzeni. Podstata spo¢ivd v tom, Ze soud vynese odsuzujici rozsudek a ulozi trest odnéti
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svobody, ale jeho wpn odlozi (pfesnéji fe¢eno vykon trestu odnéti svobody promine) pod
podminkou, ze se odsouzeny bude ve stanovené zkuSebni dobé tadné¢ chovat a vyhovi
ulozenym podminkdm. Podminény odklad vykonu trestu odnéti svobody byva casto
doprovazen dohledem nad odsouzenym, poptipad¢ ulozenim nékterych povinnosti a omezeni.

Pravni povaha podminéného odsouzeni v Ceské republice je v teorii i praxi dosud
spornd. Podminéné odsouzeni upravené v § 58 az § 60b tr. zdk. miize byt povazovano za
zvlastni formu zprosténi vykonu trestu, ktery byl uloZen, za zvlastni zplisob vyméfeni trestu,
za odklad trestu, ktery byl ulozen, za zvlastni zptisob vykonu trestu anebo za zvlastni instituci,
ktera je vedle trestli a ochrannych opatfeni prostfedkem k dosazeni ucelu trestniho zakona
(jako kvalifikovana pohrizka trestem - § 2 tr. zak.¥.

V trestnimzakoné CR je tzv. prosté podminéné odsouzeni upraveno takto: jestlize
vzhledem kosobé pachatele, zejména s piihlédnutim k jeho dosavadnimu Zivotu a prostiedi,
ve kterém Zije a pracuje, a okolnostem piipadu ma divodné soud za to, Ze ucelu trestu bude
dosazeno i1 bez jeho vykonu, miize soud podminéné¢ odlozit vykon trestu odnéti svobody
nepievysujictho dvé 1éta. Zaroven stanovi zkusebni dobu, ktera ¢ini jeden rok az pét let (u
mladistvého pouze xozmezi od jednoho roku do tfi let) a po¢ina pravni moci rozsudku.

Podminéné odsouzenému muze soud ulozit pfimétend omezeni a pfiméfené povinnosti
uvedené v § 26 odst. 4 smétujici k tomu, aby vedl fadny zivot; zpravidla mu ma téz ulozit, aby
podle svych sil naradil skodu, kterou trestnym ¢inem zpisobil.

Jestlize podminéné odsouzeny vedl ve zkuSebni dob¢ fadny zivot a vyhovél ulozenym
podminkdm, vyslovi soud, Ze se osvédc¢il; jinak rozhodne, a to popiipadé jiz béhem zkuSebni
doby, ze se trest vykona. Vyjime¢né muze soud vzhledem k okolnostem piipadu a osobé
odsouzeného ponechat podminéné odsouzeni v platnosti, i kdyZ odsouzeny zavdal pfic¢inu k
nafizeni vykonu trestu, a

a) stanovit nad odsouzenym dohled,

b) pfimétené prodlouzit zkuSebni dobu, ne vSak o vice nez dvé Iéta, pfiCemz nesmi
ptekrodit horni hranici zkuSebni doby stanovené v § 59 odst. 1, nebo

¢) stanovit dosud neulozena pfiméfend omezeni nebo pirimeiené povinnosti uvedené v
§ 26 odst. 4 smétujici k tomu, aby vedl fadny zivot.

Bylo-li vysloveno, ze se podminéné odsouzeny osvédEil, anebo ma-li se za to, Ze se

osveédcil (tj. soud neucini do roka od uplynuti zkuSebni doby rozhodnuti, aniz na tom m¢l

2 Samal, P.Pury, F- Rizman, S.: Trestni zakon: Komentéaf, 3. vydani, Praha, C. H. Beck 1998
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podminéné odsouzeny vinu), hledi se na pachatele, jako by nebyl odsouzen.

Podminéné odsouzeni k trestu odnéti svobody s dohledem podle § 60a a § 60b tr. zak.
(zavedeno novelou tr. zakona ¢. 253/1997 Sb.) se lisi v délce trestu, jehoz vykon lze
podminéné odlozit, kterd zde ¢ini maximalné 3 roky (oproti 2 letiim), a v tom, Ze zaroven s
podminénym odkladem vykonu trestu odnéti svobody soud obligatorné vyslovi nad
pachatelem dohled. Cilem dohledu je intenzivngj$i sledovani chovani pachatele ve zkuSebni
dob¢ a zaroven poskytnuti potfebné péce a psychosocialni pomoci. V ramci plnéni podminek
zkuSebni doby mohou byt pachatgozena pfiméfena omezeni nebo i pfiméfené povinnosti
sméiujici k tomu, aby vedl fadny zivot. Zpravidla mu soud téz ulozi, aby podle svych sil
nahradil skodu, zptisobenou trestnym ¢inem.

Podminéné odsouzeni k trestu odnéti svobody s dohledem je typickou formou
probace, jiz se dosahuje splnéni ucelu trestniho zédkona bez vyraznéjsi represe. Stejné jako
V jinych zemich kontinentalni Evropy se jedna o Gpravu ovlivnénou francouzsko-belgickym
konceptem odkladu vykonu trestu odnéti svobody na zkuSebni dobu, b&éhem které ma
odsouzeny dodrzovat uréitda omezeni nebo plnit uréité podminky.

Probace ptedstavuje jeden ze zplisobli zachdzeni s pachateli, pti kterém je kombinovan
aspekt penologicky (trest, omezeni) a socialni (dohled, pomoc). Jde tocinstlizovany
dohled nad chovanim pachatele trestného c¢inu. Stejny princip, tj. dodrzeni uloZenych
podminek ve zkuSebni dobé, se uplatiiuje 1 u podminéného propusténi z vykonu trestu odnéti
svobody. Zavedenim prvkii probace do Ceského trestniho zdkonodarstvi je i podminéné
upwténi od potrestani s dohledem. Z hlediska ustaleni vhodeémiinologic se uziva vyraz
"dohled".

Dohledem se dle § 26a rozumi pravidelny osobni kontakt pachatele s ufednikem
Proba¢ni a mediacni sluzby (probacni ufednik), spoluprace pii vytvafeni a realizaci
proba¢niho programu ve zkuSebni dobé¢ a kontrola dodrzovani podminek ulozenych pachateli
soudem nebo vyplyvajicich ze zdkona. Dohled nad pachatelem provadi probacni Gifednik.

Ucelem dohledu je

a) sledovani a kontrola chovani pachatele, ¢imz je zajiStovana ochrana spolecnosti a
sniZzeni moznosti opakovani trestné ¢innosti,

b) odborné vedeni a pomoc pachateli s cilem zajistit, aby v budoucnu vedl fadny Zivot.

Pachatel, kterému byl ulozen dohled, je povinen

a) spolupracovat s probacnim ufednikem zplisobem, ktery mu probac¢ni tiednik stanovi
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na zaklad¢ jeho probacniho programu,

b) dostavovat se k probacnimu uiednikovi ve lhutach, které mu budou stanoveny
proba¢nim ufednikem,

¢) informovat proba¢niho ufednika o svém pobytu, zaméstnani, dodrzovani soudem
ulozenych piiméfenych omezeni nebo povinnosti a jinych dualezitych okolnostech pro vykon
dohledu ur¢enych proba¢nim ufednikem,

d) umoznit proba¢nimu ufednikovi vstup do obydli, ve kterém se zdrzuje.

Nestanowli pifedseda senatu jinak, zpracuje proba¢ni tfednik nejméné jednou za Sest
meésict zpravu, ve které informuje predsedu senatu soudu, ktery dohled ulozil, o prabehu
vykonu dohledu nad pachatelem, o plnéni pfiméfenych omezeni a povinnosti a o jeho

pomeérech.

8.7.- 8.9. Proba¢ni a mediacni sluzba je koncipovéana jako organizacni slozka
statu, spravu vykonava Ministerstvo spravedlnosti. Tvofi ji samostatna stfediska probacni a
mediacni sluzby, ptisobici zpravidla v misté¢ sidla okresniho soudu (popf. naroven jim
postavenych obvodnich nebo méstskych soudti). Jestlize v jedné obci maji sidlo dva nebo vice
okresnich soudi, je zde mozno ziidit jedno stfedisko. V Cele Probacni a mediacni sluzby je
feditel, kterého jmenuje a odvolava ministr spravedInosti.

Personalné tvoti kazdé stfedisko nejméné dva urednici probacni a mediacni sluzby s
vysokoskolskym vzdélanim a jeden asistent se stiedoSkolskym vzdélanim.

PtisluSnost stfedisek k provadéni ukonti probace a mediace se fidi ptisluSnosti
soudu a v pifipravném fizeni statniho zastupce, v jehoz obvodu stfedisko piisobi. K urychleni
fizeni nebo z jinych dalezitych davodi mize piredseda senatu nebo samosoudce piislusného
soudu a v pfipravném fizeni piisluSny statni zastupce ulozit provedeni potiebnych tkont
sttedisku, v jehoz obvodu bydli osoba, které se takové ukony tykaji.

Stfedisko lze dale clenit podle potfeby na oddéleni zaméfena zejména na
mladistvé obvinéné, obvinéné ve veéku blizkém vEku mladistvych nebo na uzivatele
omamnych a psychotropnich latek.

Ptesnou funk¢ni napln a jeji specifikaci nabizi zdkon o Proba¢ni a mediacni sluzb¢
¢. 257/20008b., pisobnost je vymezena v souladu s Gipravou obsazenou v trestnim zakoné a v
trestnim fadu.

Proba¢ni a mediacni sluzba vytvaii predpoklady k tomu, aby véc mohla byt ve
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vhodnych piipadech projednana v nékterém ze zvlastnich druht trestniho Fizeni, nebo mohl
byt uloZzen a vykonan trest nespojeny s odnétim svobody, anebo vazba byla nahrazena jinym
opatfenim. Za tim ucelem poskytuje obvinénému odborné vedeni a pomoc, sleduje a
kontroluje jeho chovani a spolupracuje s rodinnym a socialnim prostiedim, ve kterém zije a
pracuje, s cilem, aby v budoucnu vedl fadny zivot. Probaci se pro ucely tohoto zdkona rozumi
organizovani a vykonavani dohledu nad obvinénym, obzalovanym nebo odsouzenym (dale jen
"obvinény"), kontrola vykonu tresti nespojenych s odnétim svobody, véetné ulozenych
povinnosti a omezeni, sledovani chovani odsouzeného ve zkuSebni dobé podminéného
propusténi z vykonu trestu odnéti svobody, déale individudlni pomoc obvinénému a pusobeni
na n¢j, aby vedl fadny Zivot, vyhovél soudem nebo statnim zastupcem ulozenym podminkam,
a tim doSlo lobnové naruSenych pravnich i spoleCenskych vztahti. Mediaci se rozumi
mimosoudni zprostfedkovani za ucelem feSeni sporu mezi obvinénym a poskozenym a ¢innost
smétujici k urovnani konfliktniho stavu vykonévana v souvislosti s trestnim fizenim. Mediaci
1ze provadét jen s vyslovnym souhlasem obvinéného a poskozeného.
Probacni a mediacni ¢innost spociva zejména (§ 4):

v obstaravani podkladi k osob¢ obvinéného a jeho rodinnému i socidlnimu zazemi,

ve vytvareni podminek pro rozhodnuti o podminéném zastaveni trestniho stihdni, nebo
pro schvéleni narovnani, zejména projednani a uzavieni dohody mezi obvinénym a
poskozenym o ndhradé¢ Skody, nebo dohody o narovnani, ptipadné podminek pro dalsi takové
procesni postupy Ci tresty nespojené s odnétim svobody,

ve vykonavani dohledu nad chai& obvinéného v piipadech, kdy bylo rozhodnuto o
nahrazeni vazby proba¢nim dohledem,

ve vykonavani dohledu nad chovanim obvinéného v ptipadech, kdy byl dohled uloZen,
ve sledovani a kontrole obvinéného v prabéhu zkuSebni doby, v kontrole vykonu dalSich
trestll nespojenych s odnétim svobody, véetné trestu obecné prospésnych praci, ve sledovani
vykonu ochrannych opatteni,

ve sledovani a kontrole chovani odsouzeného v pribéhu zkusebni doby v pripadech,
kdy bylo rozhodnuto o podminéném propusténi odsouzeného z vykonu trestu odnéti svobody.

Proba¢ni a mediani sluzba soucasn¢ pomdhd pfi odstranovani nasledka

trestného ¢inu poskozenym a dalsim osobam dotCenym trestnym ¢inem.
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9. Vézensky systém a postpenitenciiarni péce

9.1.Organizace vézenského systému

Vézeiistvi je fizeno Vézenskou sluzbou CR (postaveni a ukoly Vézeiniské sluzby jsou

%

stanoveny zakonem ¢. 555/1992 Sb., ktery byl novelizovan zakonem ¢. 460/2000 Sb.).
Vézeniskd sluzba je soucasti resortu Ministerstva spravedlnosti. Ministr spravedlnosti fidi
Vézeniskou sluzbu prostiednictvim generdlniho teditele, kterého jmenuje a odvolava. Za
¢innost Vézenské sluzby odpovida generélni feditel ministru spravedInosti.

Zakladnimi organiza¢nimi ¢lanky Vézenské sluzby jsou generalni feditelstvi, vazebni

véznice (pro vykon vazby) a véznice (pro vykon trestu odnéti svobody). Jednotlivé véznice,
tedy zafizeni pro vykon vazby i1 pro vykon trestu odnéti svobody, zfizuje a zrusuje ministr
spravedinosti. \ele véznic stoji feditelé, které jmenuje a odvolava generalni fteditel
Vézeiiské sluzby.

Vézeniska sluzba ma také jako samostatnou organizacni slozku Institut vzdélavani,
ktery zajistuje profesni ptipravu pracovnikii piisobicich ve vézenstvi.

Vézeniska sluzba podle piislusnych zakonnych ptedpisii odpovida za vykon vazby a
vykon trestu odnéti svobody. Pfitom prostfednictvim vhodnych resocializacnich programu
plsobi na osoby vykonavajici trest odnéti svobody tak, aby vykon trestu mél pozitivni efekt na
jejich zplisob zivota po propusténi. Vézenska sluzba také provozuje hospodarskou ¢innost
v rozsahu nezbytného tkmu, aby uvéznéné osoby mohly byt v pribéhu vykonu trestu (a
piipadné 1 béhem vazby) zafazovany do prace.

Dal§im vyznamnym tUkolem Vézenské sluzby je zajiStovani ptadku a bezpe€nosti
V budovéch justi¢nich organti.

Vézeiniska sluzba se Cleni na vézeniskou strdz, justiéni straz a spravni sluzbu. Vézeiiska
straz a justiéni strdz ma postaveni ozbrojeného sboru. Vézeniska straz strezi, predvadi a
eskortuje osoby ve vykonu vazbwae vykonu trestu odnéti svobody, justi¢ni straz zajistuje
pofadek a bezpe¢nost v budovach soudu a statnich zastupitelstvi a v budovach ministerstva
spravedlnosti. Spravni sluzba zajiStuje organizacni, ekonomickou, vychovnou a dalsi

odbornou ¢innost ve vézenstvi, jeji soucasti je i zdravotnicka sluzba.

9.2. Vykon trestu odnéti svobody je upraven zakonem ¢. 169/1999 Sb. Podle tohoto zakona
(§ 2) trest miize byt vykonavan jen takovym zplsobem, ktery respektuje distojnost osobnosti
odsouzeného a omezuje Skedliucinky zbaveni svobody; tim vSak nesmi byt ohrozena

potieba ochrany spole¢nosti. S odsouzenymi ve vykonu trestu se musi jednat tak, aby bylo
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zachovano jejich zdravi a pokud to doba vykonu trestu umozni, aby se podporovaly takové
postoje a dovednosti, které odsouzenym pomohaiviatu do spolecnosti a umozni vést po
propusténi sob&staény zivot v souladu se zakonem.

Pti ptijeti do vykonu trestu musi byt odsouzeny prokazatelné sezndmen se svymi pravy
a povinnostmi podle tohoto zakona a podle dalSich deoith piedpisi (jde o Rad vykonu
trestu vydavany Ministerstvem spravedInosti o vnitini fady jednotlivych véznic).

Vézni se umist'uji do cel tak, Ze muzi jsou vzdy oddéleni od Zen. Zpravidla jsou téz

odd¢€len¢ umisténi mladistvi od dospélych, recidivisté od odsouzenych, ktefi jsou ve vykonu
trestu poprvé, odsouzeni za umyslné spachané trestné Ciny od odsouzenych za trestné Ciny
Z nedbalosti. Oddé€lené se také umist'uji odsouzeni s duSevnimi poruchami a s poruchami
chovani a nékteré dalsi skupiny odsouzenych vyzadujici specidlni zachdzeni. Samostatnou
skupinu tvoii odsouzeni k dozivotnimu trestu odnéti svobody, ktefi jsou umistovani ve zvlast
vyhrazenych prostordach n¢kolika vybranych véznic (s pfihlédnutim k maximalni mife
ostrahy).
Tato pravidla pro umistovani odsouzenych jsou v praxi napliiovdna samoziejmé podle
ubytovacich moznostijednotlivych véznic. V situaci, kdy je ubytovaci kapacita vézenskych
zafizeni pfekracovana a v€znice jsou pieplnény, lze v praxi jen obtizné napliiovat vSechny
uvedené pozadavky zékona.

Véznice jsou zafizeny pro kolektivni ubytovani vézil. Systém ,jedna cela - jeden
vézen* zatim nelze ze stavebnich divodil aplikovat, nebot’ vnitini uspotadani prostor ve
vétSin€ veéznic je dimenzovan pro tradiéni skupinové umisténi odsouzenych. Dlouhodobym
problémem je i celkovy nedostatek prostor pro umistovani vézii, pro jejich volnocCasové
aktivity 1 pro potfeby vézeiiského personalu.

Prava odsouzenych jsou garantovana zdkonem o vykonu trestu odnéti svobody a jejich
rozsah je v souladusvropskymi vézenskymi pravidly a s dalSimi mezindrodnimi dokumenty
(Umluva OSN o lidskych pravech aj).

Véznice vytvareji podminky pro zatazovani odsouzenych do prace a to bud ve
vlastnich provozech nebo vyrobnich stfediscich, nebo u jinych subjekti. K zaméstnavani
odsouzeného u jin¢ho subjektu, nez je podnik fizeny stdtem (napf. u soukromé firmy) je tieba
pisemného souhlasu odsouzeného. Odsouzeny miize tento souhlas odvolat ve stanovené
vypovédni 1hiité; odvolani souhlasu nelze povazovat za odmitani prace, tedy za kazensky
pirestupek.

Pracovni podminky odsouzenych se fidi stejnymi piedpisy jako u ostatnich pracujicich
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obCanl. Odsouzenym piislusi odména podle mnozstvi a kvality vykonané prace. Blizsi
podminky pro odméinovani odsouzenych zafazenych do zaméstnani pii vykonu trestu odnéti
svobody stanovuje vlada svym nafizenim Z pracovni odmény odsouzenych se provadéji
srazky k uhradé vyzivného pro déti, kterym je odsouzeny povinen poskytovat vyzivu, srazky
k thradé¢ naklad vykonu trestu a vykonu vazby a kuhradé dalSich pohledavek vici
odsouzenému. Uhrn viech srazek nesmi piekrodit 86% ¢&isté pracovni odmény odsouzeného.
Zbyvajici ¢ast odmény obdrzi odsouzeny jako kapesné (12%) a zbytek je mu uloZen ve
v€znici na osobni konto. Pfi ulozeni kdzenského trestu mize byt kapesné snizeno.

Pretrvavajicim problémem je nedostatek pracovnich pfilezitosti pro odsouzené. Do
prace je proto zatfazovano pouze cca 50% odsouzenych.

Odsouzenym se poskytuje pravidelna strava, ptfi¢emz se piihlizi u jednotlivych osob ke
zdravotnimu stavu, véku a obtiznosti vykonavané prace. V rozsahujakém to umoziuje
provoz véznice se piitom piihlizi i ke kulturnim a naboZenskym tradicim u jednotlivych
odsouzenych.

Odsouzenym se zabezpecuje denné osmihodinova doba ke spanku, doba potiebna
k osobni hygien¢ a tklidu, ke stravovani, nejméné jedna hodina na vychazku a pfiméfena
doba pro osobni volno.

Odsouzenym se poskytuje vézensky odeév, ktery musi odpovidat klimatickym
podminkdm a musi dostatecné chrénit jejich zdravi.Odsouzeni maji pravo na zdravotni péci,
pii zavaznych onemocnénich nebo tUrazech mohou byt hospitalizovani ve Veézenskeé
nemocnici, \krajnich pfipadech mize byt ze zdravotnich divodi odsouzenému pierusen
vykon trestu, po dobu nezbytnoujeko hospitalizaci nebo 1é¢eni mimo vézenské zafizeni.
Odsouzenym Zenam je umoznéno, jestlize jsou k tomu dany podminky ve véznici, aby na
vlastni zadost u sebe mély své dité, zpravidla do stafi 3 let a pii vykonu trestu se o ného
staraly. Tato moznost je v praxi dosud vyuzivana minimalng.

Odsouzeny ma pravo piijimat a na svlij ndklad odesilat korespondenci v zasad¢ bez
omezeni. Vézenskd sluzba je vSak opravnéna provadét kontrolu korespondence
Z bezpecnostnich davodi. Kontrola korespondence mezi odsouzenym a jeho advokatem nebo
mezi odsouzenym a statnimi organy (to se vztahuje i na konzularni Gfady ciziho statu nebo
mezinarodni organizace) je nepiipustna.

Odsouzenym se zajistuje pravo piijimat navstévy blizkych osob na dobu celkem az tfi
hodiny béhem jednoho kalendainiho mésice. Navstévy probihaji zpravidla v mistnostech

k tomu urcenych a v Case stanoveném feditelem ptislusné véznice.
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Ve vyjimeénych pfipadech miZze feditel véznice povolit uskutecnéni navstévy
odsouzeného wr¢enych prostorach, ve kterych se neprovadi zadna kontrola organy Vézenské
sluzby. Tim je dana napt. moznost k neruSenému osobnimu kontaktu mezi odsouzenym a jeho
manzelkou v pribéhu navstévy.

Odsouzenym je rovnéz zajiStétno pravo na poskytovani duchovnich sluzeb a
obdobnych sluzeb sledujicich humanitarni cile. Véznice proto umoznuji konat (zpravidla
v dobi pracovniho klidu) spoleéné naboZenské obtady odsouzenych. Ugast na nabozenskych
obfadech je samozifejm¢ dobrovolna. Podminky, za kterych mohou pfedstavitelé
registrovanych cirkvi a naboZenskych spolecnosti spolupracovat s véznicemi a zabezpecovat
duchovni sluzby jsou upraveny pravnimi predpisy.

Véznice také umoznuji pfislusSnym organim (ale i nevladnim a charitativnim
organizacim) poskytovat odsouzenym socialni sluzby nebo jiné formy charitativni pomoci a to
S cilem pomahat odsouzenym piipravovat se na jejich budouci samostatny zivot na svobodé¢.

Kulturni potfeby odsouzenych jsou uspokojovany tim, ze maji pravo objednavat si na
svij ndklad denni tisk, Casopisy a knihy a Ze si mohou bezplatn¢ pljcovat vhodné publikace
(v€. pravnich predpisi) z vézeniské knihovny.

Odsouzeny mé& moznost nakupovat potraviny a véci osobni potieby v prodejné
umisténé ve véznici. Nakup se zpravidla uskutecituje formou bezhotovostni platby z té Casti
penéznich prostiedkii sniz mlze odsouzeny volné disponovat. Pokud jsou zaslany
odsaizenému do véznice penize, prevedou se na jeho ucet ziizeny a vedeny véznici.

Odsouzeny mé pravo piijimat dvakrat rocné, zpravidla u pfilezitosti narozenin a
vano¢nich svatku, balicek s potravinami a sécmi osobni potieby do hmotnosti 5 kg. Bali¢ky
podléhaji kontrole ze strany organii Vézeiiské sluzby. Tato uprava pfijimani balickd byla
Siroce diskutovana zejménatcho hlediska, zda by piijimani balicki mélo byt bez
jakéhokoliv omezeni (krom¢ kontroly jejich obsahu). Prevazil nazor, Ze zasilanymi balicky
neni tfeba dopliovat stravovani nebo vybaveni vézni predméty osobni potieby, nebot’ tyto
pfedméty mohou nakoupit ve vézenskych prodejnach a cCasté zasilani balickt by slouzilo
pouze ktomu, aby do véznic byly pasovany nedovolené piedméty.

Odsouzeny, u kterych jsou proto piedpoklady, se umoziuje, aby ziskali vzdélani na
zékladni nebo stfedni odborné Skole, nebo se zicastiiovali riiznych kurzt, které¢ jim umozni
zvySovat si odbornou kvalifikaci. Vzdélavani odsouzenym se zpravidla zajistuje ve
vzdélavacich stiediscich Vézeniské sluzby. Odsouzenym muze byt povolena 1 vyssi forma

studia. Odsouzenym vykondvajici trest ve véznicich s mirnéj§im rezimem (s dohledem,
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Sdozorem), nebo ve véznici pro mladistvé, miize byt povolen volny pohyb mimo véznici
k dochazce do $koly (k ucasti na vyuce, ke skladani zkousek aj.).

Dulezitym ustanovenim zdkona o vykonu trestu odnéti svobody je ¢lanek o ochrané
prav odsouzenych (§ 26). Odsouzeny muze k uplatnéni svych prav a opravnénych zajmu
podavat stiznosti a zadosti organtim piisluinym k jejich vytizeni. Reditelé véznic jsou povinni
zajistit, aby takové zadosti nebo stiznosti byly neprodlen¢ odeslany ptisluSnym adresatam.
Zaméstnanci Vézenskeé sluzby jsou povinni dbat na zachovéavani prav, které odsouzeni maji ve
vykonu trestu.

Jestlize v prubéhu vykonu trestu odnéti svobody je zfejmé, ze dochazi k resocializaci
odsouzeného, miize mu byt formou odmény preruSen vykon trestu az na 20 dnid b&éhem
kalendarniho roku. Pro naléhavé rodinné divody miize byt odsouzenému pierusen vykon
trestu az na 10 dna a ze zdvaznych zdravotnich divodi miize byt trest na nezbytné nutnou
dobu rovnéz prerusen. O preruSeni vykonu trestu rozhoduje feditel véznice a doba pieruSeni se
zapocitava do vykonu trestu (pokud si vSak odsouzeny zptisobil 4jmu na zdravi timysIn¢ a
neodkladnou zdravotni pé¢i mu bylo tfeba poskytnout mimo vézenské zdravotnické zatizeni,
doba pteruseni trestu se do doby vykonu trestu nezapocitava).

U mladistvych odsouzenych se ve zvySené mife uplatiiuji individudlni zplsoby
zachazeni tak, aby se co nejvéeeezily negativni G¢inky isolace mladistvych od spole¢nosti,
béhem vykonu trestu odnéti svobody. S mladistvymi odsouzenymi ma byt zachazeno tak, aby
se rozvijela jejich rozumova, emociondlni a socialni zralost. Diiraz je kladen na pfijeti a
uvédomeéni si osobni odpovédnosti za spachany trestny €in. Vzdé€lavaci a pracovni aktivity
mladistvych odsouzenych jsou zaméfeny na ziskani znalosti a dovednosti usnadiujicich
zafazeni do zamé&stnani po navratu z vézeni.

Obvinéni, ktefi jeSt¢ nebyli pravomocné odsouzeni a jsou drzeni ve véznicich,
podléhaji vazebnimu rezimu. ProtoZe jde o omezeni osobni svobody, bylo tfeba upravit
podminky vazby zakonem (nikoliv pouze vyhlaSkou ministerstva spravedinosty.stédk
zakonem ¢. 293/1993 Sb. o vykonu vazby (doplnénym v nékterych ustanovenim v roce 2000).
Zakladni zésadou vykonu vazby je presumce neviny, tedy ze nelze na toho, kdo byl vzat do
vazby, hledét jako by byl vinen, dokud neni pravomocnym rozhodnutim soudu vina
vyslovena. B€hem vykonu vazby smi byt proto obvinény podroben jen takovym omezenim,
ktera jsou nezbytna ke splnéni ucelu vazby, k dodrzovéani potadku ve véznicich a k zajisténi
bezpecnosti (k zabranéni utéku apod.). Pii vykonu vazby nesmi byt poruSovéana lidska

diistojnost obvinéného a nesmi byt podrobovan fyzickému ani psychickému natlaku.

63



Cizinci musi byt ihned po pfijeti do vazby pouceni o pravu obracet se na diplomatické
organy statu, jehoz jsou obCany a zéstupci téchto diplomatickych organi mohou navstévovat
své obcany ve vazbé bez jakychkoli omezeni.

Nad misty, kde se vykonava vazba a trest odnéti svobody, provadi pravidelny dozor
statni zéastupce. Ten je opravnén v kteroukoliv dobu navstévovat vSechna mista, kde se
provadi vykon trestu, nahlizet do vézenskych dokladu, hovofit s odsouzenymi bez ptitomnosti
jinych osob, zadat od zaméstnanci Vézeiiské sluzby potiebnd vysvétleni. Statni zastupce
vykonavajici dozor mize piimo ve véznici vydavat ptikazy k zachovavani predpisii platnych
pro vykon trestu. MUze téz natidit, aby osoba, ktera je ve vykonu trestu nebo ve vazbé drzena
nezakonn¢, byla ihned propusténa.

Dozor statftho zastupce nenahrazuje povinnost organt Vézenské sluzby provadét
vlastni kontrolni ¢innost. Na kontrolni a dozorové Cinnosti se pfimo podili i ministerstvo

spravedlnosti prostfednictvim utvaru generalni inspekce ministra.

9.3. Do vykonu trestu lze pfijmout odsouzené¢ho jen na zdkladé pisemného natizeni
k vykonu trestu vyhotoveného soudem.

Trest odnéti svobody se vykonava ve véznicich, které se ¢leni podle zptisobu vnéjsiho
stfezeni a zajiSténi bezpecnosti do Ctyt zakladnich typt, a to:
- s dohledem,

- s dozorem,
- s ostrahou,
- se zvySenou ostrahou.

V ramci jedné véznice mohou byt zfizena oddé€leni rtiznych typu.

Vedle téchto zakladnich typa véznic jsou ztizeny zvlastni véznice pro mladistvé.

O tom, do jakého typu véznice bude odsouzeny zafazen k vykonu trestu rozhoduje
soud. Soud zpravidla zafadi do véznice s dohledem pachatele, kterému byl ulozen trest za
trestny ¢in spachany z nedbalosti a ktery dosud nebyl ve vykonu trestu pro amysiny trestny
¢in. Do véznice sdozorem bude zpravidla zatazen pachatel, ktery spachal trestny cin
z nedbalosti a ktery jiz byl ve vykonu trestu pro imyslny trestny ¢in, nebo pachatel, kterému
byl uloZen trest za imyslny trestny ¢in ve vyméie nepievysujici 2 roky. Do véznice s ostrahou
jsou zpravidla umistovani odsouzeni za umyslné trestné Ciny, pokud neptichazi v Gvahu
umisténi do mirnéjSich typt véznic. Do véznic se zvySenou ostrahou jsou umist'ovani

pachatelé, kterym byl ulozen trest odnéti svobody na dozivoti, nebo kteti spachali zvIast
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zavazny trestny ¢in, za ktery jim byl uloZen trest odnéti svobody nejméné 8 let, nebo pachatelé
umyslnych trestnych ¢int, ktefi v poslednich 5 letech uprchli z vazby nebo z vykonu trestu.

O prefazeni odsouzeného do véznice jiného typu béhem vykonu trestu rozhoduje soud,
piicemz piihlizi k dosazenému stupni pievychovy odsouzeného.

Reditel véznice je povinen podat soudu navrh na prefazeni odsouzeného do jiného
typu véznice, ma-li zato, Ze pietazeni 1épe prispéje k dosazeni ucelu vykonu trestu. Navrhnout
své piefazeni do jiného typu véznice muze podat soudu i sam odsouzeny.

Jestlize odsouzeny uprchne z vazby nebo z vykonu trestu, nebo se o to pokusi, bude
stthan pro trestny ¢in mafeni vykonu ufedniho rozhodnuti (§ 171 tr. zak.) a mize mu byt
ulozen trest odnéti svobody az na 5 let nebo penézity trest.

V Ceské republice je zfizeno 35 véznic (véetné vazebnich véznic); 4 véznice maji
kapacitu ptesahujici 1000 mist pro vézné, kapacita vétSiny véznic €ini 300 az 600 mist.
Nékteré vézenské budovy jsou dosti zastaralé, nebot’ se jedna o historické objekty, v jinych
piipadech véznice plné nevyhovuji, nebot’ byly vytvotfeny z byvalych ubytoven pro délniky
riznych primyslovych podnikd nebo z byvalych armadnich objekti apod. Do materidlniho
zabezpeceni vézenistvi se kazdorocné investuji znacné Castky pravé za tim ucelem, aby
vézeniské objekty spliiovaly pozadavky pravnich ptedpisit (i mezinirodnich konvenci) na
zpusob vykonu trestu odnéti svobody.

Mezi odsouzenymi vykonavajicimi trest odnéti svobody v ¢eskych véznicich je cca
10% cizich statnich ptislusnik. Mezi obvinénymi ve vazbé je cca 20% cizinci. Mezi cizinci
je nejvice obcanii ze Slovenska, Ukrajiny, Bulharska, Béloruska, Moldavie, z byvalé
Jugoslavie, ale i z Vietnamu a&kterych arabskych zemi a z Polska a Némecka.

Na pocatku 90. let pfistoupila CR k mezinarodni Umluvé o piedavani odsouzenych
osob (Umluva vstoupila platnost pro CR od 1.8.1992). Piedavani odsouzenych osob je
mozno provadét téz na zakladé dvoustrannych smluv o pravni moci, které CR uzaviela
stadou zemi. Kazdoro&né je predavano z CR k vykonu trestu odnéti svobody do jinych zemi

nékolik desitek osob.

9.4.Podminéné propusténi z vykonu trestu, udileni milosti a postpenitenciarni péce

Jestlize odsouzeny vykona polovinu ulozeného trestu odnéti svobody a svym
chovanim ve vykonu trestu a plnénim svych povinnosti prokazal polepSeni tak, ze se od n¢ho
muze ocCekavat, ze v budoucnu povede fadny zivot, mize soud odsouzené¢ho podminéné

propustit na svobodu. Soud také mize podminéné propustit odsouzeného, jestlize jsou proto
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shora uvedené ptredpoklady a soud pfijme zaruku za dovrSeni jeho napravy, kterou soudu
poskytne sdruzeni ob¢and. Sdruzeni obCanii se pro tento ucel rozuméji zejména odborové a
jiné spole¢enské organizace, pracovni kolektivy a cirkve s vyjimkou politickych stran a hnuti.
Tato sdruzeni mohou nabidnout soudu pievzeti zaruky za napravu odsouzeného, jsou-li tu
ptedpoklady, Ze kolektivni piisobeni bude mit na odsouzeného pozitivni t€inek.

Osoby, které byly odsouzeny za zavazné trestné ciny, které jsou taxativné
vyjmenovany wakon¢, mohou byt podminéné propusténé az po vykonu dvou tietin
uloZeného trestu odnéti svobody. Osoba odsouzend k vyjimecnému trestu odnéti svobody na
dozivoti, mize byt podminéné¢ propusténa az po nejméné 20 letech vykonu tohoto trestu.

Na moznost podminéné propustit odsouzeného i1 z dozivotniho vykonu trestu, neni
v odbornych kruzich jednotny nazor, néktera stanoviska opravnéné poukazuji na okolnost, ze
podminénym propusténim se vlastné mafi ucel dozivotniho trestu, jina stanoviska poukazuji
na potfebu i dozivotn¢ odsouzenym dat urcitou nadéji na propusténi, coz miize pozitivné
motivovat jejich chovani ve vykonu trestu.

Pti podminéném propusténi stanovi soud zkuSebni dobu na 1 rok az 7 let. Podminéné
propusténému muize soud ulozit pfiméfena omezeni a povinnosti, jako napt. podrobit se 1é¢eni
zavislosti na navykovych latkach, podrobit se vycviku pro ziskani pracovni kaaéfi nebo
vhodnému programu socidlniho vycviku a prevychovy, zdrzet se navstév nevhodného
prostiedi aj. Pfi podminéném propusténi soud mize také ulozit nad propusténou osobou
dohled.

Jestlize podminéné propustény vedl ve zkuSebni dob¢ tadny Zivot a vyhovél ulozenym
podminkam, soud vyslovi, Ze se osveédc¢il, jinak rozhodne, a to pfipadné jiz béhem zkuSeni
doby, ze se zbytek trestu vykona.

Pravo udiletmilost je podle Ustavy svéfeno pouze prezidentu republiky (¢l. 69 pism.
g) Ustavy). Udéleni milosti spo¢iva v odpusténi nebo zmirnéni trestu ulozeného soudem, nebo
V upusténi od trestniho stihani, nebo vzahlazeni odsouzeni. Udéleni milosti neni vazano na
zadost odsouzeného, i kdyz o udéleni milosti prezident rozhoduje zpravidla na zakladé
predlozené zadosti. Rizeni o zadosti o milost miZe prezident provést saim nebo si podle své
uvahy vyzada Setfeni a stanovisko ministra spravedlnosti. Ministr ovSem nemtize o ud¢leni
milosti sam rozhodnout a mézato, Ze jsou dany diuvody k ud€leni milosti, pfedloZi zadost se
svym stanoviskem prezidentu republiky. Prezident republiky stanovi, ve kterych ptipadech
Mmize ministr spravedlnosti sim provést fizeni o zadosti o milost a bezdiivodnou zadost

zamitnout.
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Castym tématem politickych diskusi je rozsah tstavnich opravnéni prezidenta ud&lovat
milost. Jsou piedkladany napt. navrhy, aby udéleni milosti bylo vazano na kladné doporuceni
ministra spravedlnosti, nebo navrhy, aby pfipadnou milost mohl prezident udélit az po
ukonceni trestniho fizeni a s pfihlédnutim k jeho vysledktim, aj.

Hromadné udéleni milosti (amnestie) mize podle Ustavy udélit prezident
rozhodnutim, kiré ke své platnosti vyzaduje spolupodpis piedsedy vlady nebo jim
povéteného Clena vlady. V pfipadé amnestie tedy vldda piejima spoluodpovédnost za
rozhodnuti prezidenta republiky.

V CR je udélovani hromadnych milosti (amnestii) pomémné &asté. Déje se tak
zpravidla pfi volbé hlavy statu nebo pfi vyznamnych statnich vyroCich nebo jinych
vyznamnych udalostech. Napt. po svrzeni totalitniho rezimu byla ku dni 1.1.1990 vyhlasena
Siroka amnestie prezidenta republiky, pfi které bylo z celkového poctu zhruba 33 tisic vézi,
propusténo témér 24tisic. Tato Sirokd amnestie vyvolala urCité problémy, protoze spolecnost
nebyla pfipravena na tak masivni névrat odsouzenych do obcanského zivota béhem kratké
doby a nebyly komu pfipraveny ani pfislusné organy poskytujici pomoc propusténym
osobam (ubytovani, zaClenéni do prace aj.) a ani charitativni organizace nebyly schopny
V plné mife pomoci fesit vzniklé problémy.

PéCe o osoby propusténé z vykonu trestu odnéti svobody je svéfena socialnim
kuratorim, kteti pusobi v rdmd okresnich Gfadt a staraji se o socialné nepfizpusobené
obCany. Zde pusobi také specializovani socialni kuratoii pro mladez. Pii propusténi z vézeni
je odsouzeny poucen, aby navazal kontakt se socialnim kuritorem, ktery mu pomuize fesit
piechod do obcanského Zivota (ubytovani, zaméstnani aj.). Nedostatkem je, ze kontakt se
socialnim kuratorem je pro propusténou osobu pouze dobrovolny a fada osob této moznosti
nevyuziva, ackoliv svou socialni situaci nejsou schopni sami feSit. Jesté pred propusténim
Z vézeni, jsou odsouzeni pfipravovani na prechod do obcanského Zivota a socidlni pracovnici
Vézeniské sluzby jim k tomu poskytuji potiebnou pomoc. Na péci o propusténi osoby se
podileji téz rizné nevladni a charitativni organizace, cirkve, nadace apod. Lze fici, ze
spolecnost si obecné uvédomuje potiebu pomahat propusténym osobadm pii prechodu do

Zivota na svobodé.
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10. Plany reformy

10.1. Pravni fad Ceské republiky je vyznamné poznamenan spoleéensko politickymi
zménami, kterymi stat prochazel Po padu totalitniho rezimu koncem roku 1989 doslo
k hlubokym ekonomickym, politickym a socialnim zménam, které postupné ovlivnily v§echny
oblasti zivota spolec¢nosti. Tyto peripetie vyvoje samoziejm¢ poznamenaly i charakter
pravniho tadu a jeho celkova reforma je povazovana za nezbytnou.

Platny trestni zdkon ¢. 140 z roku 1961 byl jiz dfive mnohokrat novelizovén a
po roce 1989 bylo nezbytné provést dalsi hluboké zasahy do tohoto zdkona, do trestniho fadu
¢. 141/1961 Sb. 1 do dalSich trestné¢ pravnich ptedpist. Tyto legislativni zmény lze
charakterizovat jako snahu rychle reagovat na zmény ve spolecnosti a jejich cilem bylo
zejména odstranéni nejhrubSich deformaci, které se v trestnim pravu projevovaly v totalitnim
obdobi.

HIubsi zasahy do koncepcéniho pojeti trestniho zdkona a trestniho fadu byly provedeny
jen okrajové. Vysledkem je trestni zdkon a trestni fad, ktery jen obtizné reaguje na ménici se
spoleCenskou realitu, nedostateCn¢ zajiStuje ochranu svobod a prav jednotlivce a jen
Vv omezené mife piispiva ke stabilité spolecnosti. Bylo proto dosazeno obecného konsensu, ze
je nutno prikro¢it k nové kodifikaci hmotného i procesniho trestniho pra@aské republice.

Od pocatku 90. let sriznou intenzitou a v riznych forméach byly pfipravovany
podklady pro tuto novou kodifikaci trestniho zdkona a trestniho fadu a to zejména pod
patronaci ministerstva spravedinosti, kteréorku ziidilo pracovni komisi pro reformu
slozenou ze soudct a statnich zastupcl, pracovnikl legislativy ministerstev spravedlnosti a
vnitra a dalSich orgéni a instituci, v¢etné predstaviteli trestné pravni teorie. V roce 1995
ministr spravedlnosti oficialné jmenoval dvaceti ¢lennou komisi pro rekodifikaci trestniho
prava hmotného a trestniho prava procesnih@n¥i ¢innosti této komise postupné vznikly
nekteré dil¢i materidly, které byly publikovany v odborném tisku a vyvolaly pomérmné¢ solidni
odbornou diskusi. Toto obdobi rekodifikacnich praci lze souhrnné charakterizovat jako
urcitou etapu diskusi o cilech a podobé navrhovanych zmén a o zpisobu jejich prosazeni a
zavedeni do praxe. Podstata téchto diskusi spocivala ve vyjasiiovani nadzori na otdzku, zda a
do jaké miry implantovat do systému cCeské trestni justice, zalozené na kontinentalnim
(inkviziénim) procesu nékteré prvky adversalniho trestniho fizeni a dalsi pristupy aplikované
zejména \anglosaskych zemich. Ne¢které navrhy byly piijimany po zasadnich vyménach

nazorti a postupn¢ byla pfekondvana mnohdy i protichidna stanoviska a postoje zastupct
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jednotlivych organti ¢innych v trestnim fizeni i pracovnikd akademickych a vyzkumnych
pracovist. Prevazily nazory, Ze je v podstaté tfeba vychazet z dosavadniho kontinentalniho
pojeti trestniho fizeni a v jeho ramci provést nezbytné reformy.

V roce 1997 byla jmenovana ministrem spravedinosti nova komise pro rekodifikaci
trestniho zakona a trestniho fadu, kterd ma témeér Ctyfi desitky Clent a jejimz ukolem je zavrsit
rekodifikacni prace k rozumnému Casovému horizontu, ktery je spatiovan piiblizné¢ v dobé,
kdy bude Ceska republika piijimana do EU. Je totiz ziejmé, Ze z fady diivodii bude potiebné,
aby pied vstupem do evropskych struktur byl pravni fad Ceské republiky nejen kompatibilni
Sostatnimi ¢lenskymi zemémi a komunitdrnimi normami Unie, ale i nalezité ustaleny ve své
koncepci i aplika¢ni praxi.

Na pocatku roku 2000 byla uspofadana mezinarodni védecka konference, na které byla
diskutovana Koncepce nové kodifikace trestniho prava Ceské republiky, kterou komise
zpracovald Navrh Koncepce byl téz predlozen k domaci i zahraniéni oponentute®. Text
Koncepce byl publikovan spoludal§imi materialy pfednesenymi na konferenci v odborném
tisku.”

Po zhruba 10 letech tak byly uspésné zavrseny diskuse o tom, jak by méla spolecnost
reagovat prostfedky trestnitho prava hmotného na kriminalitu a byla utvofena ucelend

koncepéni predstava o trestnim zakonu Ceské republiky.

Koncepce se stala zakladero zpracovani vécného zaméru nové kodifikace trestniho
prava hmotného CR, ktery byl schvalen vladou CR s tim, Ze text nového trestniho zdkona ma
byt zpracovan a piedlozen vladé do konce roku 2002 a poté postoupen k projednani
zakonodarnym organtim.

Hlavni cile nové kodifikace trestniho zakona byly stanoveny takto:

* plné zajistit ochranu obcanskych prav a svobod ;

* zajiStovat realizaci trestni politiky demokratické spolecnosti zalozené na principu
humanismu, smétujici k socialni reintegraci pachatelii a zajist'ujici pfimétenou satisfakci
obétem trestnych ¢int;

» prohloubeni diferenciace a individualizace trestni odpovédnosti fyzickych osob a pravnich

3 Samal, P., Karabec, Z.:, Ke koncepci rekodifikerestniho prava hmocho,,. Pravnik &.4 /2000, str.321-357

* Oponentni posudek zpracoval prof. Dr.jur. Dr.jur.Hans Heinrich Jescheck, emerit. feditel Max-Planck
Institutupro zahrani¢ni a mezinarodni trestni pravo ve Freiburgu ( SRN)

> Koncepce nové kodifikace trestmihprava hmotného Ceské republiky,,. Acta Universistatis Brunensis,
Juridica, No 246, Masarykova universit8zné, 2000, 255 str.
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nasledkii této odpoveédnosti a umoznit za striktné vymezenych podminek téZ vyvozeni
trestni odpovédnosti pravnickych osob;

* dosazeni komplexni pravni Gpravy k ochrany mladeze tim, ze trestni pravo mladeze bude
provazano slalsimi relevantnimi oblastmi pravniho fadu;

* zmeéna celkové filosofie ukladani sankci tak, aby trest odnéti svobody byl aplikovan jako
ultima ratio a aby byl kladen diraz na Siroké vyuziti alternativnich sankci k zajiSténi
pozitivni motivace pachatel;

* dutsledné oprosténi od vSech relikth nedemokratického pojimani funkci a ucelu trestniho
zakonaa ptihlaseni se k ideové diskontinuité s pravnim fadem z totalitniho obdobi;

* dosazeni srovnatelné urovné s trestnim pravem moderniho evropského standardu, pfi
respektovani mezinarodnich zavazki CR a pozadavki vyplyvajicich z evropskych
integracnich procest.

Jako nejvyznamnéjs$i navrhované zmény trestniho zakona lze uvést zejména:

- zavedeni formalniho pojeti trestného ¢inu (misto dosud platného materidlniho pojeti);

- kategorizaci soudné trestnich jednani zaloZené na bipartici - zlo€in a pfecin ( bude
tedy opusténo dosavadni pojeti jednotného deliktu). Tato kategorizace bude zakladem i pro

rizné typy trestniho procesu tak, ze u ptecini bude prevazovat zjednoduSené fizeni, odklony a

alternativni feSenti;

- okolnosti vylucujici protipravnost budou rozsifeny o ,,svoleni poskozeného®. Tato
okolnost se vSak nebude vztahovat na piipady euthanazie;

- mezi okolnosti vylucujici protipravnost bude zafazeno ,,pfipustné riziko ve vyrob¢ a
vyzkumu®;

- zavedeni trestni odpovédnosti pravnickych osob;

- nov¢ usporadani systematiky zvlastni Casti trestniho zédkona tak, aby byla vyjadiena priorita
ochrany zakladnich lidskych prav a svobod jednotlivcli nad kolektivnimi zajmy spolecnosti a
statu.

Je tieba poznamenat, Ze soubé&zné s Koncepci trestniho prava hmotného byla

pfipravovana nova kodifikace trestniho prava procesniho. Nal¢havost nékterych problémut
V trestnim procesu, zejména potieba zrychleni trestniho fizeni a jeho zjednoduSeni, si
vyzadala, aby nékteré procesni otdzky byly feSeny zasadnim zplisobem co nejdiive, aniz by se
vyckalo na celkovou novou kodifikaci trestniho fadu. Stalo se tak zdkonem ¢. 265/2001 Sb.,
kterym byl podstatnym zptsobem novelizovéan stavajici trestni fad s uc¢innosti od 1. 1. 2002.
Tato novelizace realizuje fadu prfedpokladanych kodifika¢nich zaméri a je proto chapana jako

predstupeni k celkové nové kodifikaci trestniho prava procesniho. Celkova rekodifikace
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trestniho prava procesniho (trestniho fadu) bude proto provedena az po vyhodnoceni u¢innosti

této velké novely.

10.2. Zkusenosti Ceské republiky potvrzuji, Ze alternativni tresty a razné formy odklont
(diversions) Mrestnim fizeni mohou byt u¢innym nastrojem ke zjednoduseni a zrychleni
trestniho procesu. Jejich nesporny vyznam vsak spociva predevSim v nalezité diferenciaci a
individualizaci ukladanych sankci vzhledenmodobé pachatele a k zavaznosti spachaného
¢inu. Alternativni sankce uklddané misto trestu odnéti svobody také daleko 1épe umoznuji
ptihlizet k zajmu obéti spachaného ¢inu a €inné zajistit ndhradu zptisobené skody.

Naproti tomu kriminologické a melogické poznatky naznacuji, ze od
nepodminéného trestu odnéti svobody nelze vzdy ocekévat, ze naplituji ucel trestu a trestani. I
v CR dochazi k tomu, e vézeni jsou pieplnéna, odstradujici u¢inek nepodminéného trestu
odnéti svobody je nedostatecny a k néprave a resocializaci uvéznénych pachatelti nedochazi.
Je zieymé, ze

* terapeutické pfevychovné programy nemohou plné pusobit ve vézenském prostredi,
které je jiz svou podstatou nepiiznivé pro pozitivni ptisobeni;

* nizkd ucinnost konkrétnich ptevychovnych programi vyplyva ztoho, Ze jsou
uplatfiovany na nevhodn¢ vybrané subjekty;

* je tieba pripustit, ze existuji skupiny pachatelti (odsouzenych osob), které jsou
rezistentni viac¢i jakymkoliv snahdm o pievychovu po dobu vykonu trestu ve

vézenském zafizeni.

V Ceské republice proto jsou se znaénym oéekdvanim pfijimény réizné moznosti
alternativniho trestdni (vCetné odklonu v trestnim fizeni). K dosazeni téchto ocekavanych
vysledkl je ovSem tfeba zvolit vhodnou legislativni Gpravu piislusnych pravnich institutt.
V tomto sméru jsou cennou inspiraci zkuSenosti a pravni Uprava provedend v Clenskych
zemich EU. Velkou pomoci jsou i riznad doporuceni a rezoluce ptisluSnych organti Rady
Evropy sméfujici k Sirokému zavadéni alternativnich tresti a opatfenich (community
sanctions).

Zkusenosti Ceské republiky také potvrzuji, e pii aplikaci alternativnich tresti
(alternatives to imprisonment) je tfeba ptekonat i urcity konzervatizmus projevujici se
v ¢innosti soudi a dalSich organd ¢innych v trestnim fizeni i ur¢itou nedtivéru vetejnosti, ktera

oCekava, ze ukladané tresty a celd sankEni politika statu bude mit pfedevS§im odstrasujici
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ucinek na pachatele.

Napt. z vysledkit kriminologického vyzkumu zaméfeného na zavadéni trestu obecné
prosp&énych praci v CR (community service)6 vyplynulo, Ze tento trest se zpocatku
prosazovaljenom obtizn¢ pfedevsim z téchto divodu:

* jen postupné¢ se vytvarela shoda mezi néazory teoretickych pracovnikli a
pfedstavitelli praxe na vhodnost a tcelnost vytvareni a pouzivani alternativnich
sankci;

» projevoval se kazervatizmus soudcti navyklych ukladat tradi¢ni tresty;

e mezipracovniky justice byly pochybnosti, zda alternativni tresty maji dostate¢né
odstrasujici €inky a zda predstavuji skute¢nou ujmu pro pachatele;

e pro vykon tradi¢nich tresti odnéti svobody byl k dispozici vybudovany systém
vézenstvi, zatimco vykon alternativnich sankci nebyl zpocatku dostatecné
organizacn¢ a institucionalné zajistén.

Prevladajici soucasné tendence k dalSimu rozvijeni alternativnich tresth
nespojenych sdnétim svobody je podporovana i postupné se zvySujicim zajmem ob¢ant o
zpiisoby zachazeni s pachateli a o Uc€innost systému trestni justice, ur¢itou tlohu maji i
ekonomické aspekty, nebot’ zvysujici se ndklady na trestni justici a vézenstvi zatézuji statni
rozpodet. Souhrnné je proto mozno tuto tendenci formulovat tak, Ze v trestni politice CR se
prosazuje nazor, ze alternativni sankce nespojené s odnétim svobody nejsou pouhym
zmirnénim trestni represe a tedy néjakym ustupkem pted zloCinnosti, ale naopak, Ze vhodné

uzivani alternativnich tresth umozni soustfedit usili pii potlacovani kriminality na

vvvvvvvv

10.3. Trestni a sankéni politika Ceské republiky, ve srovnani s primérnou délkou
trest odnéti svobody ukladanych v zemich zépadni Evropy, se zda byt pomérné piisnd a
represivni. To odrazi obavy casti Ceské spolecnosti z kriminality a ozyva se i kritika, Ze
sank¢ni politika je piili§ tolerantni a dostate¢né nezajiStuje odstrasujici funkci trestani. Pro

ilustraci lze uvést, Zze napt. v roce 1999 bylo 'R uloZeno celkem 672 trestii odnéti svobody

® V ramci tohoto vyzkumu bylo analyzovano celkem 335 soudnich spisii a rozhodnuti tykajicich se uloZenych
trestli obecné prospésnych praci dle § 45-45a tr.zakona, bylo dotazano celkem 669 soudct, statnich zastupcti a
probac¢nich pracovniki, aby se vyjadiili k hlavnim problémim spojenym s pravni Upravou a aplikaci uvedeného
trestu.
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ve vyméie nad 5 let do 15 rokd, tj. 4,4 % zcelkového poctu vSech ulozenych trestd,
vyjimecnych tresti ave vymeéie nad 15 let do 25 let bylo ulozeno celkem 11 a dozivotnich
trest 4.

V odborné literatufe se vSak poukazuje na skuteCnost, ze pii vykonu trestl
odnéti svobody ulozenych na dobu delSich nez 5 let, vystupuji do popiedi penitencidrni
problémy spojené douhodobou izolaci odsouzenych od vnéjsiho svéta, s negativnimi vlivy
vézetiského prostiedi, s adaptaci na vézeniskou subkulturu aj. Ugel trestani se tak asto
redukuje na pouhé eliminovani odsouzenych osob ve spolecnosti a reedukacni a resocializacni
funkce trestu odnéti svobody jsou potlaceny. Na nezddouci u¢inky dlouhodobych trestd odnéti
svobody se proto zaméfuje i empiricky kriminologicky vyzkum.

Nepredpokladd se proto obecné zptisnovani sankci a plijde spiSe o nalezitou
diferenciaci pifi jejich uklddani na zaklad¢ principu piiméefenosti trestdni vzhledem
k zavaznosti spachaného ¢inu a osob¢ pachatele.

V novém trestnim zdkon¢ maji byt do systému tresti zaclenény 1 dalsi dosud
nepouzivané sankce a to predevS§im domaci vézeni, véetné moznosti v budoucnu i
elektronického sledovani vykonu této sankce. Piedpoklada se i rozsifeni Skaly komunitnich
sankci tznymi rezimy jejich vykonu a intenzitou represe a izolace, napf. vikendové tresty a
rizné formy detence.

V souvislosti Sivahami o zavedeni trestni odpovédnosti pravnickych osob se
navrhuji dalsi sankce, které budou mit pro trestipovédnou pravnickou osobu majetkové
disledky, napt. zdkaz poskytovat pravnické osobé dotace a subvence ze statniho rozpoctu,
vylouceni moznosti ziskani vefejnych zakdzek, zakaz vykonu konkrétnich podnikatelskych
¢innosti, zanik spolecnosti véetné podminéného zaniku.

Vzhledem ke spolecenské Skodlivosti nekterych forem trestné ¢innosti, napf.
drogové kriminality, rasové motivované trestné ¢innosti, organizované kriminality, zavazné
hospodarské trestné Cinnosti aj., se organy statniho zastupitelstvi zaméfuji na navrhovani
ptisnéjSich trestil za tyto trestné ¢iny. V ramci reformy se predpoklada zptisnéni maximalni

hranice trestu odnéti svobody z dosavadnich 15 na 20 let. Tim by byl vytvofen dostatecné

wevr

10.4. V Ceské republice zietelné vzrista zdjem o situaci obéti trestnych ¢ind. Piijata
koncepce nové kodifikace trestniho prava vyslovné uvadi zvysSeni ochrany a pomoci obétem

jako jeden zilt reformy. Je tieba uvést, ze Vv této oblasti se aktivné angazuji i nevladni
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organizace, jako napf. Bily kruh bezpeci, ktery se orientuje na vSestrannou pomoc a podporu
obétem trestnych ¢inti, v€etné poradenské, psychologické a socidlni pomoci. Nevladni a
charitativni organizace poskytuji vyznamnou pomoc i obétem doméciho nasili, které mnohdy
nabyva intenzity trestné ¢innosti.

O nahrad¢ zplsobené Skody, kterd mé charakter majetkové Ujmy, miize soud
rozhodnout jiz v prubéhu trestniho fizeni podle § 228, 229 tr. fadu.

Stucinnosti od 1. ledna 1998 byl pfijat vyznamny zékon ¢. 209/1997 Sb. o
penézité pomoci obétem trestné ¢innosti, ktery zajist'uje, aby obéti trestného Cinu, které byla
zpiisobena Skoda na zdravi nebo v disledku smrti a tato Skoda nebyla pln¢ uhrazena
(pachatelem, pojiStovnou apod.), stat poskytl finanéni pomoc prostfednictvim ministerstva
spravedlnosti. Obéti se rozumi fyzicka osoba, které v diisledku trestné ¢innosti vznikla Skoda
na zdravi, za obét’ se povazuje i osoba pozustald po obéti, ktera v disledku trestné ¢innosti
zemfela. Pomoc se poskytuje ob&aniim Ceské republiky, nebo osobam bez statni piislugnosti,
které maji na uzemi CR povolen trvaly nebo dlouhodoby pobyt; cizim statnim piislugnikiim
lze takovou pomoc poskytnout na zakladé mezinarodni smlouvy. Od 1. ledna 2002 byly
zvyseny pausalni ¢astky jednorazové pomoci az na 25 tisic K¢. V odiivodnénych ptipadech,
napi. vzhledem k omezené moznosti vydélku v budoucnosti, miize byt pomoc poskytnuta
opétovné do celkové Castky 150 tisic K¢.

Tato penézita pomoc od stdtu mé charakter bezprostiedni pomoci obétem k pieklenuti
socidlni situace zpusobené trestnym c¢inem. Obét je samoziejm¢ povinna vyuzit vSech
zakonnych prostiedkii k ziskani nahrady Skody od pachatele nebo od jiné osoby (fyzické ¢i
pravnické), kteréd je povinna Skodu uhradit. Do péti let od poskytnuté pomoci je obét’ povinna
poskytnuté financni Castky vratit na et ministerstva spravedlnosti. Ministerstvo muze,
vzhledem ksocialni situaci obéti a k celkové vysSi Skody a poskytnuté pomoci, od naroku na
vraceni poskytnutych financnich ¢astek upustit.

Pomoc obétem trestnych €ind je zajiSténa 1 dalSimi pravnimi prosttedky. Jde zejména o
institut ,narovnani“ (Oubf-court settlement) podle § 309314 tr. fadu. Podle tohoto
ustanoveni miize soud, a v pfipravném fizeni statni zastupce, zastavit se souhlasem
obvinéné¢ho a poSkozeného trestni stihani pro trestny C€in, za ktery lze ulozit trest odnéti
svobody az do 5 let, jestlize obvinény uzna svou vinu, uhradi posSkozenému Skodu
zpusobenou trestnym cinem a jestlize slozi na urCeny ucCet penézni Castku k obecné
prospé€Snym Ucelim (nejméné 50 % ztéto Castky musi obvinény ur€it na pomoc obétem

trestné Cinnosti). Celkova tendence ke zvySeni podpory a pomoci poskytované obétem trestné
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¢innosti je patrna i z rozSifovani mediacnich postupi, pii nichz je pachatel veden k tomu, aby
si uvédomil situaci, do které ptivedl obét svou trestnou Cinnosti a snazil se napravit
zpusobenou Skodu. Moznosti k $ir§Simu pouzivani mediace poskytuje zakon ¢. 257/2000 Sb.,
kterym byla Si¢innosti od 1. ledna 2001 v CR zfizena Probaéni a mediaéni sluzba.

Rozsifuji se také moznosti k ukladani sankci spojenychpsbac¢nim dohledem dle
8§ 26a tr. zakona. Sankce nespojenédr€tim svobody zpravidla zahrnuji i povinnost
odsouzené¢ho nahradit podle svych sil ve zkuSebni dobé zplsobenou Skodu. Dohled
proba¢niho ufednika nad chovdnim odsouzeného a nad plnénim uloZenych povinnosti a
omezeni ve zkuSebni dobé mlize piispét 1 k u¢innéjS§imu zajisténi ndhrady Skody a odstranéni
ujmy zpusobené obétem trestné ¢innosti.

Totéz plati i pro vykon alternativnich sankci, zejména pro trest obecné prospésnych

praci (community service) dle § 24245 a tr. zakona.

11. Statistika a vysledky vyzkumu o zlo¢innosti a trestni justici

11.1. Tato cast obsahuje statistické udaje o vybranych ukazatelich kriminality a
vézenské populace, a to v casovych fadach od roku 1993 do roku 2001. Rok 1993 byl zvolen
jako vychozi bod proto, ze k 31. 12. 1992 doslo k rozdéleni Ceské a Slovenské Federativni
republiky a 1. 1. 1993 vznikla samostatna Ceska republika. Pfislusné ukazatele kriminality
byly sledovany ohledné celkové trestné Cinnosti a déle samostatné k trestnym ¢inim vrazdy,
loupeze, tmyslného ublizeni na zdravi a kradeze. Déle jsou pfipojeny udaje o uloZenych
trestech, u nepodminénych trestti odnéti svobody téz o jejich délce. Data k vézenské populaci
jsou uvedena jak pro samotné odsouzené osoby, tak pro celkovou vézenskou populaci vcetné
obvinénych osob vykonavajicich vazbu. Udaje o poétu zjisténych trestnych &inti a jejich
objasnénosti byly ziskany ze statistik Policie CR, idaje o poétu stihanych, obzalovanych a
odsouzenych osob, stejné jako o uloZzenych trestech, ze statistik Ministerstva spravedInosti

CR. Udaje o vézeniské populaci byly erpany ze statistik Vézetiské sluzby CR.
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Tab. 1-Trestné ¢iny celkem

zjisténé | objasnéné | objasnénost | stihano |obzalovano | odsouzeno
rok trestné trestné v % osob osob osob
¢iny ¢iny
1993 398505 126442 31,72 82575 57917 35157
1994 372427 136935 36,76 85929 65139 51931
1995 375630 151842 40,42 108680 84066 54957
1996 394267 162929 41,32 109204 85347 57974
1997 403654 169177 41,90 108275 84066 59777
1998 425930 185093 43,46 106488 73905 54083
1999 426626 193354 45,32 107879 84973 69594
2000 391469 172245 43,99 110808 86074 63211
2001 358577 166827 46,52 110461 84855 60182

Tabulka zahrnuje letech 1993 a 1994 téz tzv. pieiny, stihané podle zdkona ¢.
150/1969 Sb. (v r. 1993 odsouzeno 9 osob, v r. 1994 1 osodalkith letech jiz k zadnému
piipadu odsouzeni za piecin nedoslo. Kategorie piecint byla zruSena od 1. 7. 1990.

Pti hodnoceni udajii o trestné ¢innosti a ulozenych trestech je tfeba mit na paméti, ze
v pribéhu sledovanych deviti let doglo v CR ke dvéma prezidentskym amnestiim. Jednalo se o
rozhodnuti prezidenta republiky ¢. 20/1998 Sb., o amnestii, ze dne 3. 2. 1993, a rozhodnuti
prezidenta republiky €. 56/1993 Sb., o amnestii, ze dne 3. 2. 1998. U pfilezitosti nastupu do
ufadu jimi prezident republiky nafidil nezahajovat trestni fizeni pro urcité trestné Ciny
spachané ptede dnem rozhodnuti, popft. tato fizeni zastavit, a promijel nékteré ulozené tresty,
coz se projevuje mj. i v predkladanych statistikach (viz napt. vyrazny pokles poctu osob
obzalovanych a odsouzenych v roce 1998).

Z uvedenych dat se zda, ze v poslednich dvou letech dochéazpiznivému trendu
snizovani poctu pachanych trestnych Cinl a zvySovani jejich objasnénosti. Nékteti odbornici
vSak vtéto souvislosti upozoriuji na skutecnost, ze tento jev mize byt zpisoben zménami ¢i
nepiesnostmi ve vedeni policejnich statistik. Nejvyssi pokles poctu trestnych ¢int je navic
vykdzan u toho druhu kriminality, kterd se obecné vyznacuje vysokou latenci. Ve snizeni

poctu odsouzenych osob v poslednich dvou letech lze pii stagnujicim poctu osob stihanych
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spatfovat mj. projev tendence k alternativnim zplisobiim vyfizeni véci.

Pro spravné posuzovani nize uvedenych udaji o jednotlivych trestnych cinech je
rovnéz nutné védét, ze ve sledovaném obdobi nedoslo u vybranych trestnych ¢int k takové
legislativni zméné jejich vymezeni v trestnim zakoné, kterd by byla sama o sob& zptisobila

uvedené statistické tidaje vyznamnéjSim zptisobem ovlivnit.

Tab. 2- Trestny ¢in vrazdy (véetné pokusu)

zjisténé  objasnéné objasnénost stihano obZalovano odsouzeno

rok trestné trestné v % osob osob osob
¢iny ¢iny
1993 278 229 82,37 223 177 103
1994 286 237 82,87 261 222 102
1995 277 239 86,28 290 254 134
1996 267 226 84,64 225 197 203
1997 291 252 86,60 272 221 168
1998 313 272 86,90 281 247 188
1999 265 236 89,06 288 237 182
2000 279 228 81,72 240 201 163
2001 234 201 85,90 224 186 144
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Tab. 3- Trestny ¢in loupeze

zjisténé | objasnéné | objasnénost | stihano |obzalovano | odsouzeno
rok trestné trestné v % osob osob osob
¢iny ¢iny

1993 4109 1530 37,24 2175 1688 878
1994 3826 1767 46,18 2265 1874 989
1995 3978 1752 44,04 2706 2369 1202
1996 4218 1965 46,59 2673 2355 1418
1997 4751 2006 42,22 2655 2313 1351
1998 4306 1861 43,22 2590 2236 1619
1999 4817 1900 39,44 2400 2058 1490
2000 4644 1811 39,00 2294 1999 1427
2001 4372 1813 41,47 2326 1999 1287

Tab. 4 - Trestny ¢in ubliZeni na zdravi (pouze Umysiné- § 221, 222 tr. zak.)

zjisténé | objasnéné | objasnénost | stihano |obzalovano | odsouzeno
rok trestné trestné v % osob osob osob
¢iny ¢iny

1993 8003 6299 78,71 5798 4192 1784
1994 7293 5838 80,05 6036 4494 2501
1995 8007 6590 82,30 6913 5555 2261
1996 7787 6585 84,56 6939 5698 2578
1997 7654 6618 86,46 6658 5436 3055
1998 7943 6997 88,09 5783 3345 2116
1999 7390 6599 89,30 5685 4664 2615
2000 7194 6466 89,88 5754 4740 2804
2001 7065 6347 89,84 5645 4675 2852
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Tab. 5- Trestny ¢in kradeze

zjisténé | objasnéné | objasnénost | stihano |obzalovano | odsouzeno
rok trestné trestné v % osob osob osob
¢iny ¢iny
1993 304257 56707 18,64 36259 27244 13786
1994 280758 57745 20,57 35176 27933 17651
1995 267247 62925 23,55 42399 35393 17545
1996 274397 63212 23,04 40671 34107 17531
1997 275812 62620 22,70 37809 31596 17890
1998 281955 62703 22,24 36312 26792 15473
1999 269972 60302 22,34 32850 27669 17029
2000 253195 56724 22,40 32813 27610 16515
2001 227805 56985 25,01 33651 28000 16227

U trestného c¢inu kradeze bude zajimavé sledovat dal$i vyvoj statistiky myj.

vzhledem ke zméné pravni tGpravy, k niz doslo od 1. ledna 2002. K tomuto datu byla zvySena

hranice zptisobené Skody, kterd je alternativné jednim ze znaki skutkové podstaty kradeze, z

2000
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Tab. 6- UloZené tresty

odsouzeno penézity  obecné upusténo
rok osob celkem NEPO PO trest  prospésné jiny trest od
prace potrestani
1993 35157 8244 20201 4591 - 339 1782
1994 51931 11126 33554 5648 - 427 1176
1995 54957 12552 35724 4978 - 471 1232
1996 57974 13375 37020 4734 725 427 1693
1997 59777 13933 37190 4703 1600 488 1863
1998 54083 14656 33059 2634 1776 372 1586
1999 62594 15340 38188 3370 3215 707 1774
2000 63211 14114 35617 3571 7084 754 2071
2001 60182 12533 32817 3324 8835 589 2084

V této tabulce figuruji vletech 1993 a 1994 i odsouzeni podlemzac.
150/1969 Sb., o pteCinech (v r. 1993 9 ptipadl, vr. 1994 1 piipad). V dalSich letech jiz
k Zadnému takovému odsouzeni nedoslo.
Trest obecné prospésnych praci byl do trestniho zakona zafazen od 1. ledna 1996. Na
vyvoji poctu odsouzenych, ktery byl ulozen, Ize dobie pozorovat pocateni rozpaky a
nedivéru ze strany soudil, podporované nedostatky pivodniho znéni jeho pravni Upravy a
absenci provadécich piedpist. V roce 2001 vsak jiz obecné prospésné prace tvorily témér 15

% vsech ulozenych trestt.
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Tab. 7- UloZené nepodminéné tresty odnéti svobody

rok pocet do 1 roku pies 1 pies 5 pres 15 doZivoti
NEPO do 5 let do 15let | do 25 let
1993 8244 4290 3635 307 12 0
1994 11126 6606 4117 394 8 1
1995 12552 7722 4312 506 12 0
1996 13375 8289 4501 553 28 4
1997 13933 8756 4560 587 26 4
1998 14656 8987 4951 700 17 1
1999 15340 9925 4728 672 11 4
2000 14114 9365 4125 603 15 2
2001 12533 8407 3563 547 15 1
Tab. 8- Stav odsouzenych ve vykonu trestu k 31. 12. daného roku:
rok pocet véziu pocet véziii na | vézni - muZzi vézni - Zeny
100000 obyvate
1993 8759 84,8 8483 276
1994 9925 96,0 9616 309
1995 11508 111,4 11103 405
1996 12973 125,8 12530 443
1997 13824 134,2 13347 arv
1998 14942 145,1 14423 519
1999 16126 156,9 15510 616
2000 15571 151,6 14966 605
2001 14737 143,3 14190 o547
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Tab. 9 - Stav vézeniské populace (vfetné obvinénych ve vazbé) k 31. 12. daného

roku:
rok pocet vézii pocet véziii na|vézni - muzi vézni - Zeny
100000 obyvatel
1994 18753 181,4 18133 620
1995 19508 188,8 18816 692
1996 20860 202,2 20092 768
1997 21560 209,2 20760 800
1998 22067 2143 21202 865
1999 23060 224,3 22076 984
2000 21538 209,7 20570 968
2001 19320 187,8 18531 789

Tab. 10- Podil mladistvych odouzenych na celkovém poctu odsouzenych osob

rok Odsouzeno osob z toho %
celkem mladistvych

1989 57743 5378 9,3
1990 18871 2 256 12,0
1991 27964 3500 12,5
1992 31032 4169 13,4
1993 35157 5200 14,8
1994 51931 6 034 11,6
1995 54957 6192 11,3
1996 57974 6 239 10,8
1997 59777 6 423 10,7
1998 54083 4615 8,5
1999 62594 4721 7,5
2000 63211 4 252 6,7
2001 60182 3912 6,5

82




Trestni soudy ukladaly prubéhu devadesatych let mladistvym nejéastéji podminéné
odsouzeni, kaZzdoroéné v cca 70% piipadi. Nepodminény trest odnéti svobody byl ukladan
12- 14% odsouzenych mladistvych, oproti letim osmdesatym klesl i podil kratkodobého
trestu odnéti svobody v trvani do jednoho roku. Mladistvi se na celkovém poctu odsouzenych
osob nejvyraznéji podileli v roce 1993, kdy tvofili témét patnact procent vSech odsouzenych,
od tohoto roku do roku 2001 klesl procentualni podil o polovimgrazny sestupny trend se

projevuje zejména v poslednich ¢tyfech letech.

Tab. 11- Trestné ¢iny spachané détmi a mladistvymi v CR

CR 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001
Krim.celk. 16852 82998 45205 98505 72427 75630 94267 03654 25930 26626 91469 58577
z toho:

[Déti 4146 5939 7093 8280 8053 10322 12059 12086 11999 12464 10216 9926
Mladistvi 11407 15952 15952 21074 22160 22310 22719 19139 16730 14920 13507 12913

Muizeme konstatovat, ze kriminalita déti a mladistvych se vyviji na Grovni kriminality
celé spoleénosti, v ramci celkového vyvoje byla do roku 1998 jednonejynamiétéjsich
oblasti, vroce 2000 kriminalita déti poklesla o 18% a kriminalita mladistvych o 9,5%,
sestupny trend pokracoval i v roce 2001, kdy se kriminalita déti dostala pod troven roku 1995

A%

éinnost.

11.2 Institut pro kriminologii a sociadlni prevenci provedl néckolik vyzkumil
zaméfenych na problematiku trestni justice. Slo zejména o otazky zavadéni alternativnich
sankci ukladanych misto trestu odnéti svobody a o problematiku odklonl v trestnim fizeni
(Vyzkum institutu podminéného zastaveni trestniho stihani,1996; Vyzkum institutu obesné
prospesnych praci,1998; Vyzkum institutu narovnéni,1999; Vyzkum kratkodobych trestd
odnéti svobody, 2000; Vyzkum nové zavedenych prvki probace do trestniho prava, 2000).
Vyzkumy ukézaly, ze v ¢innosti soudl a celé trestni justice se projevuje urcitd setrvacnost a

nedivéra v nové zavaddéné hmotné pravni a procesni instituty a spoléhdni na dosavadni
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postupy. Tento pfirozeny konzervatizmus je sndze piekonavan tehdy, jestlize nové pravni

instituty jsou nalezit¢ legislativné zpracovany a jejich aplikace také organiza¢né zajisténa.
Komplexai vyzkum uc¢inkt transformace trestniho zadkonodarstvi na stav kriminality

a na zvySovani efektivnosti justice (2001) upozornil mj. na okolnost, ze néktera depenalizacni

a dekriminaliza¢ni opatfeni pocitaji surCitou formou soucinnosti spolecnosti, zejména

mistnich komunit. Aktivity vefejnosti je proto tfeba vhodnymi zplsoby stimulovat.Vyzkum

také pfinesl dalSi argumenty pro to, aby pfed zavadénim novych legislativnich opatfeni bylo

pokud mozno realizovdno jejich experimantalni ovéfeni. Vyzkum akcentoval potiebu

koncipovani zésadnich dokumenti , ve kterych budou formulovény cile trestni politiky

vV delSim casovém horizontu. V této souvislosti je vhodné poukazat i na vyzkum

pravdépodobného vyvoje vybranych druhti kriminality (2001).
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1. Demographic Data

The Czech Republic’'s population as ¢&f January 2001 was 10,266,546. The total
number of foreigners registered as permanent or temporary rasidetite same year was
approximately 201,000. The largest ethnic groups are Ukrainians, Vietna#hmsaks, Poles,
Russians and Germans.

Most of the population (71%) live in towns and cities; however the boundaries
between urban and rural settlements are indistinct as both types of settleergefs m

" When data must be separated, a limit to the numbpeople— usually 5,000 or 2,008 was set. The Czech
Statistical Office considers the legal status disdrict as decisive for distinguishing ,towns aotther districts".
Towns according to this definition are those distrithat are granted the status of a town accorttinthe
relevant law. In 2000 Act No. 128/2000 Coll. Artd8fines a ,district that has a population of aiste3,000 as a
town if so decreed by the chairman of the Chamb&geputies after consideration by the governmentie Act
therefore clearly determines a limit of 3,000 inikeatits as a condition and is the first Act whicipgtates the
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Unemployment as of $1January 2002 in the Czech Republic was 9.3 %. According to
the 2001 figures approximately 4,765,000 people were employed, and 57 % of this numbe
(2,703,000) were men.

The age structure of the population with regard to the limit afinal liability, which
commences at the age of 15, is as follows: over 8.6 million people &eleckthe minimum
age relevant for criminal law in the Czech Republic, and almosnBlidn had reached the
age for full criminal liability — 18 years — (for further désasee Ch. 5) according to data
available for 2001.

2. Criminal Law Statutes

2.1. The Czechoslovak Republic became an independent state"odc28ber 1918 after
the breakup of the AustreHungarian Empire. After the state was founded, the foremost
priority was to determine which laws would come into force in @aslovakia. It was in
essence decided to adopt fully the legislation that had been inifothe former Austre
Hungarian Empire, which was incorporated into the law of the Czech&dRefublic by Act
No. 11/1918 Coll. (the ,Reception Act“). The purpose of this Act was gsgwe continuity
of the existing rule of law with the new situation and to enswm@oth transition to the new
state”. As far as criminal substantive law was concerned,ethdtrof the ,Reception Act*
was that the Austrian Criminal Code on Crimes, Transgressionsliadémeanours of 1852,
in the wording of later amendments and supplements, the Hungariam&rdude of 1878
and the Misdemeanours Act of 1889 remained in force; Hungarian temiségoplied only to
Slovakia, not to the Czech Lands. Hence a situation arose within Clmeetkas in which
legislation was drawn from several different origins and appfie¢de sphere of criminal law.
There were problems achieving the progressive unification of lawalfopst the entire
existence of Czechoslovakia (up to 1950).

During the Second World War several drafts and outlines were pdepérag new
Criminal Code but overall codification of the new criminal law did tade place. Criminal
legislation became more ambiguous due to the validity of two crindodes in the
Czechoslovak Republic with the progressive adopting of further lawsrahanal nature. For
example, the Republic Protection Act No. 50/1923 Coll., the Bribery andidffecrets
Violation Act No. 178/1924 Coll. and the Forced Labour Camps and Police Sumeiist
No. 102/1929 Coll. were adopted. The importance of the Juvenile Criminalaiydicit No.
48/1931 Coll. should be noted, which for its time was a very modern pidegisiation
based on a series of progressive opinions on how to handle young offenddrs aredhods
for their reeducation. The act introduced the term ,juvenile® meaning a persondretive
and 18 years of age. Younger persons were not criminally liabkhdoractions. Specially
trained judges tried juvenile criminal cases together withudges, called a ,panel of judges
for juveniles*.

During the occupation of Czechoslovakia in the Second World War the ddimocra
rule of law was more or less paralysed. Nevertheless, baggtateon remained in force
within the secalled ,Protectorate of Bohemia and Moravia“. German crimina la
progressively also began to apply, to an ever greater extent, éoh Gatizens. The
fundamental principles of democratic criminal legislation ce&sé@ respected, and criminal
law was above all used to enforce the interests of the occupycesfdraws were applied in

demographic condition of 3,000 inhabitants direatljts wording. At the present time 522 distrintget all the
criteria for a town.

88



various ways depending on the nationality, race and political viewmsé tbeing prosecuted.
Excessively harsh sentences were imposed, even for minor offeéhtiesrei was suspicion
that they were politically motivated.

After the liberation of Czechoslovakia in 1945 and the restoration thsiad, all
amendments made to criminal law by the German occupiers andctieinorators were
annulled through a constitutional decree on the restoration of legala@rAugust 1944.
Criminal law was restored to the form and content it had existpdor to the Second World
War.

Several regulations were adopted in the first few months of thewaosperiod
enabling the punishment of persons who had committed crimes agai@seitie and Slovak
nations and who had collaborated with the German occupiers. Thesdesb,Retribution
Decrees* became the foundation for the prosecution of war criminagors and
collaborators before extraordinary people’s courts that were isbiedhlby Act No. 17/1945
Coll. Although very short procedural deadlines were set for proceediefyse these
extraordinary people’s courts, a number of criminal cases could not be cetnptetime, and
these criminal cases were transferred to the jurisdictioegflar courts when these special
courts were abolished in 1947.

When the totalitarian regime was imposed in February 1948, a ségbanges took
place to Czechoslovak criminal law, as well as fundamental iimegts of the existing
concept of bourgeois criminal law. At the start of the totafitaperiod the Protection of the
People’s Democratic Republic Act No. 231/1948 Coll., the State CouriNAct232/1948
Coll. and the Forced Labour Camps Act No. 247/1948 were passed. Thesiglaficantly
altered the character of criminal law, which gradually becameinstrument of severe
repression directed against people opposed to the political regimeejanting the entire
socialist class system. However, in principle criminal lavCaechoslovakia was still based
on the old criminal laws dating back to the period of the Audtrogarian Empire.

For this reason, on the basis of a government resolutiorodulg 1948, work began
as part of the soalled twoeyear legal plan on the draft of a new Criminal Code. Gh iy
1950 the then National Assembly adopted four new acts of legislatienCriminal Code
(Act No. 86/1950 Caoll.), the Criminal Procedure Code (Act No. 87/1950 Coll.Ctineinal
Administrative Code (Act No. 88/1950 Coll.) and the Criminal AdministeaProcedure
Code (Act No. 89/1950 Coll.). All these new laws had an exclusive woedkass character
and their explicit purpose was to ,protect the People’s Demodapeiblic, build its socialist
structure, uphold the interests of working people and individuals, and providetieaduca
concerning the observance of the rule of socialistxastence”. The Criminal Code was based
on the principles of Soviet law and the definition of a crime wadusiely based on a
material concept. Single participation (meparticipation) was introduced, i.e. criminal
offences subject to judicial proceedings were all describedcasna. The age of criminal
liability was set at 15 years and over. The majority of thésfat the case for individual
crimes were formulated loosely and ambiguously to allow for broasrpitation and
criminal sanctions of all actions against the interests otiduwe, particularly in the political
and economic sphere.

Between 1956 and 1957 certain reforms to the Criminal Code were mhde with
the political situation by adopting several additional laws of a anbgé legal nature. This
concerned the enhancement of an individual approach to punishment with redghel t
offender and increased protection of socialist property (Act No. 24/19%.706dDisciplinary
Prosecution of Stealing and Damage to Property in Socialist Ownership).
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More fundamental amendments were made to criminal law withdbptian of the
new Constitution in 1960, which reflected the changes in the politicahid, for example, in
the abandonment of the most severe forms of state terror agaiitstapapponents,
overcoming the consequences of thecalted personality cult and so on. The new Criminal
Code No. 140/1961 Coll. was adopted, which basically came to form the foundétion
present criminal law in the Czech Republic.

This Criminal Code introduced a series of changes to the exgimgal law. The
1960 Constitution established local people’s courts and Act No. 38/1961 Collngdubaeir
activity. They were entrusted with making decisions and passing metge on less
dangerous offences described as ,wrongdoings*” for which sentencepagsexl of an above
all educational nature. Act No. 60/1961 Coll. annulled the existing CrinAidiainistrative
Code and defined new tasks and powers for the national committeedinmggaecision
making on misdemeanours and securing theadled socialist order. Act No. 120/1962 Coll.
on the Fight against Alcoholism also contained a provision of a sulvstdagal nature
allowing the enforcement of criminal sanctions for the violationeofain obligations arising
from this act. A new law was also enacted on prison sentencestesdliced certain more
humane elements in the treatment of convicted persons (Act No. 59/1965 Coll.).

As far as the jurisdiction of local people’s courts was concertied,seeveral years it
became evident that these institutions were not meeting the atxpestoriginally held of
them and had not gained the necessary authority, hence the TransgréssiNo. 150/1969
Coll. abolished the local people’s courts as well as the wrongdoatggary. Instead a new
category of criminal offences subject to judicial proceedings called tesssgns was created.
The Protective Supervision Act No. 44/1973 Coll. should be noted, which watemptahat
controlling particularly disturbed persons after their releasm fserving a prison sentence.
However, this supervision was soon reduced to mere police surveillanceseleeted
categories of released persons and the original intention of tteiatgnsify aftercare of the
convicted remained unfulfilled.

In the new version of the Criminal Code provided by Act No. 175/1990 Coll. the
Transgressions Act was annulled, as was the ,transgressi@gbcabf criminal offence as a
subject of judicial proceedings. The previously mentioned Protective \8sipar Act No.
44/1973 Coll. was also annulled.

Criminal Code No. 140/1961 Coll. was amended many times during itermesand
although various distortions of criminal law introduced by the Commupsters and the
classconcept of criminal law were substantially suppressed or removésl nagcessary to
initiate a completely new codification of the Czech Republicisical law. This new
codification will be based on recognised principles of democratic criminal lawhwitglude:

- the subsidiary role of criminal law (principle of ,ultima ratio®) as a mearasif
resort for protecting individuals and society,

- an offender may be found to be guilty and a criminal sanction may be imposed on
him only according to the law (,nullum crimen nulla poena sine lege®),

- the retroactive jurisdiction of a stricter law is not permitted,

- the inadmissibility of analogy to extend the conditions of criminal liability,
sentencing and protective measures including the terms and conditions for their
enforcement (the ban of the analogy ,in malam partem®),

- individual criminal liability of individuals for their own actions excludes coliext
liability while criminal liability of legal entities is admissible gninder the strict
conditions defined in the Criminal Code,

- criminal liability is based on guilt,
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- the imposition and enforcement of sanctions expresses the adequacy of punishment
in relation to the gravity of the criminal offence and the circumstances of the
offender.

In view of the fact that the aforementioned principles are gdéyeealognised both in
theory and practice in the Czech Republic, they will not be diredfined in the newly
codified Criminal Code, but will, of course, form the foundation of the cesfication and
will continue to determine the nature of all criminal legislation.

2.2.  The full wording of the Czech Criminal Code was published in EngliShminal
Code*, Trade Links Praha, 1999, 277 pages. This is an unofficial transdatiocommentary
made by a private firm.

2.3. Criminal law in the Czech Republic is for the most part codifledne act. It should

be noted that according to the Charter of Fundamental Rights and Fee@dtroduced by

the Constitutional Act No. 23/1991 Coll.) an action may be describeccasiiaal offence

only on the basis of the Criminal Code. Apart from the Criminal Code, other crimieate#
stipulated in other laws only appear in isolated cases. This cortherReace Protection Act
No. 165/1950 Coll., concerning which a proposal has been put forward for annulmeat, and
new crime of inciting war will be included in the new Criminal Code.

Provisions for substantive legal protection are also found in:

- Act No. 184/1964 Coll., which excludes a term of limitation for criminal
prosecution of the most serious crimes against peace, war crimes and camss ag
humanity committed for the advantage or in the service of occupying forces (in
connection with the Second World War),

- Act No. 169/1999 Coll. on Serving a Prison Sentence, as amended by Act No.
359/1999 Caoll.,

- the Judicial Rehabilitation Act No. 119/1990 Coll. as amended by Act No. 47/1991
Coll., Act No. 633/1992 Coll. and Act No. 198/1993 Caoll.,

- Act No. 198/1993 Coll. on the lllegality of the Communist Regime and Resistance
to it,

- the Probation and Mediation Service Act No. 257/2000 Coll.

There is further legislation connected with the Criminal Codehithvsanctions are
defined for actions that are less dangerous than criminal offéeficese actions are usually
defined as misdemeanours or administrative offences (delicts)pahisularly concerns the
Misdemeanours Act No. 200/1990 Coll.; foreign exchange administrativésdate regulated
by Act No. 528/1990 Coll. and customs delicts by Act No. 44/1974 Coll., as amditbezd.
are also various rules regulating the disciplinary liability ehployees, disciplinary
misdemeanours of members of the armed forces, transgressions in transport and so on.

These misdemeanours (administrative delicts ) are heard in athatinie proceedings
by various state executive or control authorities and they are necstdbjpunishment as set
out in the Criminal Code. The decisions of these authorities may be reviewed by courts.
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3. Procedural Law Statutes

3.1. The first codex for criminal procedure law after 1945 was theni@al Judicial
Procedure (Criminal Procedure Code) — Act No. 87/1950 Calilopted on 12 July 1950.

Until this time the Austrian Act No. 119 of 1873 governed criminal proeeduthe Czech
state. In addition to this Act, fundamental procedural standards wetareed in the Austrian
Military Criminal Procedure Code of 1912 Act No. 131, in the Jury CdctdNo. 232/1946

Coll., in the State Court Act No. 232/1948 Coll. and in the People’s Justice Act No. 319/1948
Coll.

The Criminal Procedure Code of 1950 was adopted as part of -ttadlesth twoyear
legal plan (1948 1950) based on the model of the Soviet Criminal Procedure Code. It
transferred the focus of criminal proceedings to the phase of pratynproceedings, and
diminished the rights of the accused and position of the defence courtsel.alia, it
stipulated the principles of material truth (authorities respon&bleriminal proceedings are
obliged to proceed from the fully ascertained state of the daga)ity, public session, oral
deposition, directness and discretionary assessment of evidence; dfemexally be stated
that by stressing the key role for the power of the police inirainproceedings the Code
reflected the socipolitical situation in the first half of the 1950s. A reaction todhgcism
of criminal repression under the Stalinist era was the subsegigpiicm of Act No. 64/1956
Coll. on the Criminal Judicial Procedure (Criminal Procedure Cod3.Jriminal Procedure
Code removed the most glaring distortions of the trial procedure bp@nbahe supervision
by the prosecutor over preliminary proceedings, creating the officialgositinvestigator as
separate from the operational police units, allowing the reviewhef ihdictment in
preliminary court hearings, extending the rights of the defence amchdeing the legal time
limits for the duration of custody and investigation.

Once the new Constitution had been passed in 1960, there were incradisifay the
creation of new codices of criminal law. The result in the afe@iminal proceedings was
Act No. 141/1961 Coll. on the Criminal Judicial Procedure (Criminal EirgeeCode), which
was later amended and is still applicable in the Czech Repubpcinkciple, it maintained the
system of the Criminal Procedure Code from 1956, but put greater amphdke preventive
and educational aspect of criminal proceedings. By the end of 2001, thm&Procedure
Code had been amended more than thirty times, either partially ornfentdly. The
amendments which may be considered the most fundamental appeared Gnintiveal
Procedure Code in the 1960s and subsequently in the 1990s. Amendment No. 57/1967 Coll.
introduced two forms of preliminary proceedings —fanfling and investigation, extended
the rights of the defence and defined the position of the prosecutoreategrdetail.
Amendment No. 149/1969 Coll. introduced proceedings before a single judge angedover
the proceedings for new kinds of offeneasansgressions. In the 1990s amendments were a
reflection of the attempts to remove the elements of crimiredegdings by the totalitarian
state and to reach the standard of human rights protection common iopgevdemocratic
countries. Amendment No. 178/1990 Coll. extended the rights of the accuséa aledeince
counsel; for the first time it legally regulated the intpton of telephone calls, expressly
prohibited the use of evidence obtained through illegal coercion and eshthat consent of
the injured party to the initiation of criminal prosecution. Amendmemt $8/1991 Coll.
transferred the decisiemaking process on major infringements of human rights during
preliminary proceedings (taking into custody, ordering a search ofiggerand so on) from
the prosecution to the court. Amendment No. 292/1993 Coll. abolishefini@dicg as a form
of preliminary proceedings, introduced the conditional cessation ofnaimprosecution and
reintroduced the criminal court order. Amendment No. 152/1995 Coll. governeéatemgr
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detail the concealment of witness identity, introduced temporary rssispeof criminal
prosecution, oubf-court settlement procedure and community service sanctions.

Throughout the 1990s extensive discussions took place about the need to draft
completely new codices of criminal law, which would replace thestiag repeatedly
amended Criminal Code and Criminal Procedure Codecod#ication commissions have
been appointed to deal with the task of preparing these codices. Thenpogant trends of
the recodification process are primarily considered to be diminishingdleeof preliminary
proceedings and strengthening the position of proceedings before a cdargnddting
between various forms of proceedings depending on the gravity and cognmiéxite
offence, strengthening contradictory elements of proceedings befooarg developing
diversions in criminal proceedings, more effective rules for evidandenew regulation of
juvenile proceedings. Although it is expected that a completely mawmir@l Procedure Code
will be created, criminal proceedings legislation at the ench@f1990s still proved to be
inadequate. Several drafts of an extensive amendment of the cuiremaCProcedure Code
were prepared as part of the judicial reforms. Of Rghe 2001 Act No. 265/2001 Coll. was
passed, which came into effect o' January 2002 and substantially amended and
supplemented the Criminal Procedure Code.

The amendment governs the function of the probation officer in crimioeéedings,
the single agent of more than one injured party and the possibility for injureskgarteceive
costfree legal aid. Terms of custody were newly regulated, paatiguconcerning the
limitation of its duration. The Criminal Procedure Code also contdiesirstitute of
controlled consignment, wekinown in developed countries. Other provisions of the
amendment deal with types of evidence not expressly defined or answify regulated by
the former Criminal Procedure Code (confrontation, recognition, invésggaxperiment,
crime reconstruction...). Preliminary proceedings experienced funddrokateges. A police
officer of the Criminal Police and Investigation Departmeniisharge of investigations now
that the autonomous investigator’'s office has been abolished. Intedigesans and device
(feigned transfer, surveillance of persons and objects, use of an undeageve) were
included in the Criminal Procedure Code and the results of their ase admitted as
evidence under criminal proceedings. New timats were established for completing
investigations. Shortened preliminary proceedings were introduced specaal form of
preliminary proceedings in less serious and less complicatesl, edsieh form the basis for
the simplified proceedings before a single judge. The amendmenbacbedrito strengthening
the position of the public prosecutor in criminal proceedings and tregfére focus of
substantiation to the phase of proceedings before a court. Appellae reas added to the
range of extraordinary appeals. Also the proceedings procedure wadefor proceedings
after a decision was cancelled by a ruling of the Constitutional Court.

3.2. In view of the short time since the adoption of the latest impoataendment to the
Criminal Procedure Code, its current wording has not been offigablished in any foreign
language. The original wording of the 1961 Criminal Procedure Code wasshaablin
English, French and Russian in tBalletin ceskoslovenského prava (Czechoslovak Law
Bulletin), published in 1962, nos.-3!.

3.3. Some principles of criminal proceedings are laid down in the Comstitatf the
Czech Republic (Constitutional Act No. 1/1993 Coll.) and the Charter of Ferdal Rights
and Freedoms (Resolution of the Presidium of the Czech National Cdin@l1993 Coll.).
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Otherwise the present Criminal Procedure Code is a codex ofnalimprocedure law
comprehensively governing the rules for criminal proceedings. Duringatlvse of criminal
proceedings the relevant authorities therefore proceed in accordaticeghes Criminal
Procedure Code in force. However, some provisions of the Criminal Precédde refer to
other legal regulations. For example, under Art. 63 of the Criminateldure Code, the
delivery of documents is subject to the rules for delivery of docunueatsr civil procedure,
unless the Criminal Procedure Code contains special provisions. Inpaitierthe Criminal
Procedure Code refers to regulations regarding expert witnasdesvorn interpreters or to
rules for the executionary sale of objects and items. The provisighs No. 137/2001 Coll.
on Special Protection of the Witness and Other Persons in ConjunctibnCniminal
Proceedings are also related to the criminal procedure, agsveie provisions of Act No.
119/1990 Coll. on Judicial Rehabilitation (intended to contribute to the renobvsdme
injustices caused by the criminal judiciary during the commungme, or certain other
laws. However these statutes should not be perceived as statotisiodl procedure in the
true sense of the word.

A system of administrative offencéspravni delikty)exists in the legislation of the
Czech Republic. An administrative offence is generally consideredaddsen of misconduct
classified by the law and on which the law imposes administraimetions. The two basic
types of administrative offences are misdemeanduisstupky) and other administrative
offences(jiné spravni delikty) The rules for proceedings concerning administrative offences
are set out in two fundamental acts: in the Administrative Pdooge (Administrative
Procedure Code) Act No. 71/1967 Coll. as amended and in the Misdemeanoud®.Act
200/1990 Coll. as amended. Some partial rules for proceedings concerningsadtive
offences are set out in special acts regulating the bodieslobffiecces. Generally speaking
it is the Misdemeanours Act that governs proceedings concerning attatine offences or a
special law regulating the body of such an administrative offemzkttee Administrative
Procedure Code for issues that are not subject to these laws.

3.4. No special criminal proceedings law concerning young offendersseagsyet in the
Czech Republic. The Criminal Procedure Code contains a special pnowsncerning
proceedings involving juveniles under the section dealing with spegeas tgf procedure.
This part deals particularly with ascertaining the circum&snaf the juvenile and his
defence, the possibilities of taking him into custody and the spédermksts in proceedings
before a court. The Reodification Commission is also dealing with the issue of criminal
proceedings involving juveniles in connection with the previously mentionedngnsei
codification of criminal law. The government has submitted to thkaRent of the Czech
Republic draft bills for Juvenile Liability for lllegal Actiorend the Juvenile Judiciary and
these are currently under discussion. This act would not only deal witheplings in cases of
young offenders, but also with general proceedings in cases wherd delalv the age of
fifteen, a juvenile or a young adult (a person over eighteen but unddytwes years of age)
commit an offence listed as a crime in the Criminal Code.

4, The Court System and Enforcement of Criminal Justice

4.1. After the end of the Second World War, Presidential Decree No. 79/18#5(St
regulated the judicial system. With just a few differences, fiécree restored the territorial
organisation of courts and public prosecutors’ offices to the form inhaihihad existed on
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29" September 1938. Another reaction to the Nazi occupation was Presifeuiae No.

16/1945 Coll., which introduced extraordinary people’s courts to pass judgemenines

against the state, persons and property committed during the occuphgoNafional Court,

established by Presidential Decree No. 17/1945 Coll., made decisionssenciges if the
crimes in question were committed by a person belonging to a defioep gf people (e.g. a
member of the government or other persons holding a high office, posportamt position

in economic life in the Protectorate).

Act No. 232/1946 Coll. established jury courts, which operated as fitahgescourts
and had the competence to decide in cases of crimes and traosgrdéesiwhich it was
possible to impose the death penalty or a prison sentence of morevéhgeats, or for those
which the offender committed intending to influence public affairs. Fl@#8 the State
Court, established by Act No. 232/1948 Coll., dealt with crimes for whialas possible to
impose the death penalty or a prison sentence of more than ten(greatker crimes, if
recommended by the public prosecutor).

The People’s Justice Act No. 319/1948 Coll. modified the organisation pfdicgary
which, besides a system of courts that included district courtgyne¢gcourts and the
Supreme Court, also regulated public prosecution — public prosecutorg'sofficisdiction,
civil and criminal procedure and the execution of prison and judicial rastndtion. The
Courts and Public Prosecutor's Office Constitutional Act No. 64/1952 @sthblished
judicial powers at constitutional level. Besides the Supreme CbarRégional and People’s
Courts, it also recognised military and arbitration courts asaed Special Courts. The
Prosecutor General was entrusted with supreme control of theeprepementation and
observance of laws and other legislation by all ministries and ath#orities, courts,
national committees, bodies, institutions and individuals. The subsequent Omgatssation
Act No. 66/1952 Coll. regulated the organisation of the judiciary in detail.

The Local People’s Courts Act No. 38/1961 Coll. introduced an important inaovati
The reason the makers of the law introduced the local people’s emst$o increase the
active participation of working people in the work of the judiciary. €hesurts, whose
judges did not need any legal qualifications and as bodies of working peaasmunities
and at workplaces, were to treat less serious cases of violatfote law (in criminal
proceedings concerning wrolgings and less serious crimes) and minor disputes between
citizens. The local people’s courts remained within the courtrayatestipulated by Act No.
62/1961 Coll. Apart from modifying the organisation of the judiciary, inclgdihe legal
status of the judges, it also set out some important principléisgaperation of the judiciary,
such as the principles of independence of judges, the equality ohsitiedore the law and
the courts, oral deposition and public judicial proceedings, the principlesllaf crimen,
nulla poena sine lege, and the right to a defence counsel. DigitidtjGdges were elected by
citizens by secret ballot in accordance with general, direcegudl voting rights, Regional
Court judges by regional national committees and Supreme Court jogigibe National
Assembly.

The repeatedly amended Organisation of Courts and Election of JudgeNoA
36/1964 Coll. remained in force for the remaining years of the Comnregiste. Its system
conformed with the previous Act No. 62/1961 Coll. The amendments to the waoifdio
No. 36/1964 Coll. up to 1991 concerned adapting the judicial system to tefledtanges in
the legal structure of the then Czechoslovak Socialist RepublichedfFuemendments
concerned the abolition of the local people’s courts, the way in whiclegusgre appointed
to the courts and their structure, the term for which judges wected and the method of
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electing judges in general (gradually the authority to elettictisnd regional court judges
was transferred to the country’s National Councils, or their presidia).

New legislation concerning the judiciary, in response to the fathefcommunist
regime and the building of a democratic legal state, appearedAaitNo. 335/1991 Coll. It
distinguished District, Regional and Supreme Courts of the Czechea@lavak Republic as
well as the military courts and the Czechoslovak Federation’s @ep@ourt. It contained
rules for the election or appointment of judges and lay judges (judges continugmreeal
while lay judges are still elected), cases for terminatiegoffice of judges and lay judges,
and regulating the status of judges, lay judges and candidate judgks formulated new
tasks for the courts where protection of the socialist statetaumakstitutions ceased to be of
dominant importance and emphasis shifted to protecting the rights difiéquisiterests of
individuals, legal entities and society as a whole. Among the fundahpmiciples for the
operation of the judiciary was that the judges are bound only by theci@@ens have the
right to judicial protection and nobody may be denied their lawful judigis. dct was in force
until 31° March 2002 and during its ten year existence was amended sevesalAbove all
it had to be adjusted because, at the end of 1992 and the beginning of 1993, |@zdhos
was divided into two separate states — the Czech Republic andttak Hepublic. Military
Courts were abolished and High Courts were introduced into the coteinsysstead. The
President of the Republic was entrusted with the task of appointing judges.

On T April 2002 the Courts and Judges Act No. 6/2002 Coll. came into effégt ful
replacing the previous Act No. 335/1991 Coll. This is part of the judiefarms. The court
system is still composed of District, Regional and High Cowtwell as the Supreme Court
(as of F' January 2003, the judicial system will be extended to include the rBepre
Administrative Court, which will not, of course, have any jurisdiction aréninal cases).
Act No. 6/2002 Coll. newly regulates the existence of judicial cosintite section on judges
and lay judges contains the usual rules for the appointment/electistaansl of judges and
lay judges, the cases for terminating their office and theusstat judicial officials and
candidate judges. An important amendment applies to state admiomstratthe judiciary
whereby the act establishes the Judicial Academy as an institution fibeltregl education of
judges and public prosecutors, but above all introduces the somewhat corareystem of
assessing the professional qualifications of judges. This amendsnentierstood by some
judges as an attempt to restrict their independence, while refases of the Ministry of
Justice consider the assessment of the professional qualificafigndges as essential for
ensuring the high quality of the work of the judiciary.

4.2. The Courts and Judges Act has not yet been officially published infoaeign
language due to the short period it has been in force.

4.3. At the constitutional level, the principles of the organisation andpeance of the
judiciary are set out in the Section 4 of the Constitution of thelCRepublic, which inter
alia also defines the position of the Constitutional Court as theigudiody that protects
enforcement of the Constitution, and which holds a position outside the gstamns The
Proceedings in Cases of Judges and Public Prosecutors Act No. 7/200%v&3olbassed
together with Act No. 6/2002 Coll. This act regulates the jurismhotif disciplinary courts in
proceedings concerning the cases of judges and public prosecutors, thersmemthe
disciplinary court panels of judges, the procedure of the disciplimamt end the parties to
the proceedings concerning the disciplinary liability of judges and gutisecutors, and
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proceedings on the competence of judges and state prosecutors tceexieeai office.
Mention should be made of other regulations including the Senior CouksCAet No.
189/1994 Coll., as amended, which regulates the position and scope of attsatyor court
clerks who are authorised, to the defined extent, to perform independent acts as paniabf judi
proceedings or other court activities.

4.4. A fundamental piece of police legislation is Act No. 283/1991 Coll.,rasnded,
which regulates the organisation and activity of the Police a€#seh Republic. This act has
been in force since 1991 and was amended more than fifteen timastaihe provisions on
the organisation of the police, their tasks and procedures, the autiaityuties of police
officers, the relationship of the police force to other state ati#srilocal authorities,
individuals and legal entities and to foreign countries. Until now, tbst mecent important
amendment was Act No. 265/2001 Coll., which inter alia and in connection with @msieet
changes to the criminal procedure concept abolished the hitherto autonowestgation
offices and merged their work with that of the criminal police itlie newly conceived
Criminal Police and Investigation Department. Act No. 186/1992 Collmasa@ed, regulates
the details of the service of members of the Czech Police .FbineeMilitary Police of the
Czech Republic have a special function. Their jurisdiction is defimelde separate Act No.
124/1992 Coll., as amended. The military police provide police protection to the armeg forces
military buildings and sites, military equipment and other statepgsty under the
management of the Ministry of Defence. In the process of dedsmggbublic administration
after 1989, a local police system was established which, as amaddithe Czech Police
Force, deals with local public order incidents within the jurisdicobmndividual districts.
Act No. 553/1991 Coll., as amended, regulates its organisation and tasks.

The Public Prosecutor’s Office Act No. 283/1993 Coll., as amended, hasbeféerct
since f' January 1994 when it replaced the 1965 Prosecutor’s Office Act dpelicathat
date. It governs the organisation and activity of public prosecutioresffithe latest — and
very extensive — amendment to this act was adopted as No. 14/2002 Cadl Arabécutor’s
Office is conceived as a system of state offices designegbtesent the state in protecting the
public interest in cases entrusted to them by the law. Act No. 283/18103r&€fulates the
position, jurisdiction, internal relations, organisation and administratibrthe Public
Prosecutor’s Office, the position of public prosecutors as persons thwdagh the Public
Prosecutor’s Office performs its activities, the position of adatdi prosecutors, the method
of assessing the professional qualifications of public prosecutorsystem of education of
public prosecutors and candidate prosecutors and the jurisdiction of tretriviafiJustice in
this area.

The Bar Act No. 85/1996 Coll., as amended, governs the work of the Bameelaie
criminal proceedings. It regulates the terms and conditions undeh Velgial services may be
provided, the position of the attorney and the candidate attorney and Hukcjion of the
Czech Bar Association and the Ministry of Justice.

A fundamental legal regulation stipulating the organisation of prisonke Prison
Service and Judicial Guard of the Czech Republic Act No. 555/1992 Cdimesded. This
established the Prison Service of the Czech Republic, which handlesartiggng out of
custody and imprisonment and, to a defined extent, the protection of ordsafahdin the
operation of judiciary and court administration as well as the workubfic prosecutors’
offices and the Ministry of Justice. The latest important amentitoethis act was Act No.
460/2000 Coll. The serving of prison sentences in prisons and special depsrohe
detention centres is regulated primarily by Act No. 169/1999 Coll.,meended, and the
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related bylaws. The serving of custody during criminal proceedings is regulateAct No.
293/1993 Coll., as amended, and the relatelhivg.

The Probation and Mediation Service was established and becameonaéiagi of
January 2001. It provides probation and mediation services in cases gabmaninal
proceedings. This came about under Act No. 257/2000 Coll. It regulategytresation and
activity of the Probation and Mediation Service, the position of probatiGoex and
assistants, and the enforcement of state administration in cases of probation.

5. Fundamental Principles of Criminal Law

5.1. The most important principle of criminal procedure is the principldegality of
prosecution, also called the principle of a regular lawful procedunis. i§ a constitutional
principle expressed in Article 8 paragraph 2 of the Charter of FusntamRights and
Freedoms: ,nobody may be prosecuted or deprived of their freedoms othefoththe
reasons and in the manner stipulated by the law" from which the moaiArt. 2 para. 1 of
the Criminal Procedure Code is derived, which states that nobody napderuted as an
accused person other than for lawful reasons and in a manner stigayatad law. Is the
procedural expression of the principle nullum crimen sine lege (Article 39 of theeGhar

Art. 2 of the Criminal Procedure Code presents an integratednsystethe
fundamental legal ideas on which criminal procedure is based. Indiypdmakions and the
stages of proceedings are built on these ideas. Many fundamentallpsiraze listed directly
in the Constitution or in the Charter of Fundamental Rights and Freedmms as the
principle of safeguarding the right to a defence, the presumption ofenoecthe principle of
the public session; the fundamental principles of the organisation gidivgary which are
also set out in the Constitution are enforced in criminal proceedsuyse other principles
expressed in the Criminal Procedure Code are laid down in internadmnahents on human
rights.

In Czech criminal law the analogy directed to the disadvantagkeeobffender (in
malam partem) has been and is inadmissible. It is inadmissiliteeifollowing respects: if
this concerns extension of the conditions of criminal liability antdgéfform of punishment to
be imposed is in question, protective measures or other infringenvéghtsfor property may
be imposed for an offence under specified conditions.

5.2.  According to Czech criminal law currently in force, criminalbliity arises from a
criminal offence(trestny c¢in). The Criminal Code is derived from a single category of crimes
classified as indictable offences and does not divide them intos;rina@sgressions and so
on. The definition of a crime is described in Art. 3 para. 1 of theni@al Code: it is an
offence dangerous to society whose characteristics are defingae i€riminal Code. A
criminal offence must therefore bear the attributes of beinghgeddo society (the material
aspect of a crime) and must be correlated with the charéicterd the relevant body of a
crime (the formal aspect of a crime). Both these features emist concurrently otherwise an
offence is not indictable. The characteristics of the factseo€ase of an offence are set out in
a Special and a General Part of the Criminal Code and form alet@mwhole. The
characteristics which are common for all or most criminalno#s are defined in the general
section for practical reasons so that they need not be repedtedIpdcial Part for all bodies
of a crime.
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An offence by an adult offender who presents a negligent level of demngeciety is
not classified as a crime despite otherwise demonstratinghtimaateristics of a criminal
offence; for young offenders the danger must be greater than mineosdtne applies to
avoidance of national service in the armed forces under Art. 270 ofritmen&l Code and
some other military crimes).

Other less serious offences against society are regulatt bgllowing legislation:
the Misdemeanours Acftzakon o prestupcich) No. 200/1990 Coll., as amended, acts
regulating other administrative misdemeanours or other administradifences and
provisions on liability for disciplinary and breaofrorder offences.

5.3.  An essential characteristic of a criminal offence is alst it is committed by a
criminally liable person and that the offender is liable for punishment for the affence

The minimum age of criminal liability is defined as 15 yearagé. Art. 74 para. 1 of
the Criminal Code defines the term juvenile. Juveniles are pershosatvthe time of
committing a crime have reached the age of fifteen and are nothevage of eighteen. They
become fully criminally liable at the age of eighteen. Abgn a person also comes of age
(Art. 8 para. 2 of the Civil Code No. 40/1964 Coll.) and receives the toghbte (Art. 18
para. 3 of the Constitution). Unfortunately criminal law does not resegie category of
young adults and only Art. 33 (b) mentions age close to the age ofralguaie a mitigating
circumstance. The Criminal Code states others age limitaviard a judgment imposing
protective youth and aoung offender rehabilitation (see also point 7.1.)sTgracticable to
impose on a person which have reached the age of 12 and is not over di€lagd this
person commits a criminal offence, what is possible to punish byxegti@nal punishment.
Protective trainig could last until an offender reaches the agE9ah his own interest.
Otherwise it is imposed maximally until an offender’s age ofPt8tective rehabilitation is
possible to impose on a person younger than 15 years only in a Civil law prodetlut@ -
180 Civil Procedure Code).

5.4.-5.6. An offence is indictable if there is intentional culpability unléss Criminal
Code expressly states that culpable negligence suffices 3Apara. 3). Culpability is a
necessary feature of a subjective side of a criminal offence. Then@FriCode is based on the
consistent enforcement of culpable liability. Criminal liabildges not arise from merely
causing an effect as there must also be culpability. If there is no cuipdbére is no offence
and thus no punishment, this principle is developed in more details in Artadd 6 of the
Criminal Code, it is not possible to impute to an offender anything ishadt related to his
culpability.

Czech criminal law is based on the principle of individual liability does not
recognise collective liability nor liability for somebody elsgislt or corporate liability. Only
an individual may be criminally liable for criminal offences coitteal in the corporate sphere
if they commit an offence or participate in it, i.e. an individual veloted on behalf of the
legal entity and who, while representing it, committed an offencgefaus to society and
was culpable for the consequence. In collective bodies, all their memiay be liable as
individuals if they are culpable for the consequence.

5.7. A crime may only be an illegal act and it is necessary fioeldlegality from the legal
system as a whole. Under certain circumstances an act whaoaetehatics make it resemble
a crime is not dangerous to society and is therefore not a criifeaace. These are
circumstances excluding illegality and the law directly stifed necessary defenfeutna
obrana) (Art. 13), extreme distreg&rajni nouze)Art. 14) and the justified use of a weapon
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(opravnené poucziti zbrane) (Art. 15). Apart from these cases set out in the law, the@p$ci
come up with several other reasons, particularly the consent ofjthied party and cases
which may be considered as being performance of authorised or everdaadgvey. All
these cases have a common feature in that the illegality of the action is not.prese

5.8. The reasons for a lapse of criminal liability must be distidgdsfrom these

circumstances because it arises only after a crime hascoeemitted but before a legal
decision has been made on it. With the progress of time stipulatée blgw an offence may
no longer be punishable due to the term of limitatjpemiceni) of prosecution. The statute
of limitation applies to all crimes with the exception of cringtipulated in Art. 67a of the
Criminal Code and in Act No. 184/1964 Coll. The term of limitation edgd according to

the gravity of an offence as expressed by the type and term eémivence imposed for the
crime in question and is either three, five, twelve or twenty years.

Certain circumstances affect the extension of the term dhation, which may stay or
discontinue the limitations. For example, if it is discontinued becdneseffender is accused
of an offence which is subject to this limitation or because thendér commits a new
criminal offence during the term of limitation for which the lstipulates the same or a more
severe punishment, a new term of limitation commences. A stayitdtion means there is
an obstacle (a legal obstacle due to which the offender may neoinbaitted to a court for
trial, a period during which the offender resided abroad and so on), duecto twbiterm of
limitation does not operate. When the obstacle is removed, the tdmitafion continues
and the time that elapsed during the stay of limitations is nduded in the term of
limitation.

5.9. Czech criminal law is not based on custom or court decisions; thetioosdof
criminal liability, punishment and protective measures as weltaaslitions for imposing
them must be stipulated by law. Criminal law in the Czech Repu$lidivided into
substantive law, which is primarily codified in the current Crih®ade No. 140/1961 Coll.,

and procedural law embodied in the Criminal Procedure Code. (see also points 2.3 and 3.3.)

The Criminal Code is divided into a General and a Special PartGEneral Part
contains provisions either common for all criminal offences or at leaseftain categories of
criminal offences. The Special Part contains the charaatsristiindividual offences, which
are divided into twelve Sections according to subject matter. Ahitieest point of the
system under the current law is the protection of the country andinteegsts concerning
society as a whole. The next three Sections represent a itrangt the protection of
individuals and the following three Sections deal with offences agamperson and against
property. The concluding Sections specify military offences and suhes categories of
offences closely related to these.

The structure of the Criminal Code is as follows:

Criminal Code No. 140/1961 Coll.

Part One — General Part

Section 1 Purpose of the Code

Section 2 Essentials of Criminal Liability
Section 3  Applicability of Criminal Laws
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Section4  Punishment

Section5  Lapse of Criminal Liability and Punishment
Section 6  Protective Measures

Section 7 Special Provisions on Juvenile Prosecution
Section 8  Joint Provisions

Part Two — Special Part

Section1l  Crimes against the State

Section2  Economic Crimes

Section 3  Generally Dangerous Crimes

Section5  Crimes Grossly Violating Civil Gexistence
Section 6  Crimes against Family and Young Persons
Section 7 Crimes against Life and Health

Section 8  Crimes against Freedoms and Human Dignity
Chapter 9  Crimes against Property

Section 10 Crimes against Humanity
Section 11  Crimes against Military and Alternative Military Service
Section 12  Military Crimes

Part Three — Transitional and Final Provisions

5.10. As far as the essential body of a crime of the selected tfpasmes are concerned,
our criminal law differentiates between murder and murder of dynkearn child by its
mother (Art. 220), but not between other forms of intentional homicidkei$ not recognise
the term manslaughter. The crime of murdeizda) is defined in Art. 219 para. 1 as
committed by somebody ,who intentionally kills somebody else, will be shaadi with
imprisonment of ten to fifteen years".

Robbery(loupez) is classified among crimes against freedom because the fitmea
robbery lies primarily in interference with personal freedonms Hescribed in Art. 234 as a
crime committed by somebody ,who uses force or threatens to usg fliree against
somebody else in order to take another person’s object, will be punistietnprisonment
for two to eight years".

The crime of assault or bodily harf@blizeni na zdravi) is defined in Arts. 221 to 224
of the Criminal Code. Punishable are intentional offences (Art. 221 and .22® who
assaults another person will be punished with imprisonment of up to &avs*ygone who
intentionally causes grievous bodily harm to another person will be pdnisglign
imprisonment of two to eight years®, as well as negligencenoéfe (Art. 223 and 224). ,One
who, through negligence, causes bodily harm to another person by breachingoaiant
obligation arising from his employment, profession, position or function orropesed on
him by the law will be punished with imprisonment of up to one year ohilption to
undertake activities®, and ,one who, through negligence, causes grievous bodily harith or dea
will be punished with imprisonment of up to two years or prohibition to uakiectivities".
From the objective point of view two levels of assault or bodily hawmst be distinguished:
assault or bodily harm and grievous bodily hautizeni na zdravi, tézka Gjma na zdravi)
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The court decides on the basis of a medical doctor's expert opinion. ig/katen into
consideration is the victim's state of health prior to the injury, mststate of health in
absolute terms.

In the case of the crime of thefrddez) under Art. 247, one who takes an item or
object belonging to another person by seizing it and

a) causes damage which is not negligible
b) commits the offence by breaking and entering

c) immediately after the offence attempts to retain the item by force or s tirdirect
force

d) commits the offence on an object that is on or with the other person, or
e) was convicted or punished for such an offence in the last three years
will be punished with imprisonment of up to two years or a fine or forfeiture of the item.

What is taken into consideration for all the aforementioned crimabd use of
gualified facts which comprise the characteristics of thenéssdody of a crime and some
additional characteristic which is typical of a higher degredamiger to society and where
conditions and circumstances requiring a more severe seniénbesti podminujici pouZiti
vySSi trestni sazbyre identified- for example, such a characteristic for theft is the level of
damage caused or membership in an organised gang; for murdgogsible to impose a
prison sentence of twelve to fifteen years or an exceptional pumshiméhe crime was
committed in a particularly brutal or painful manner or on a person udgears of age,
repeatedly or with the intention of enrichment, etc. (Art. 219 para. ¥aAas assault or
bodily harm is concerned, the most aggravating circumstance is ttomgran offence against
another person because of his race, nationality, political convictiomeed,cor against a
witness, expert witness or sworn interpreter acting in theuéiwecof their duty, or causing
their death.

6. Organisation of Investigation and Criminal Procedure

6.1. The initial stage of criminal proceedings in the Czech Repulligreliminary
proceedingdpripravné rizeni). The police are responsible for conducting all the necessary
search and measures for revealing the circumstances indicaahgatcrime has been
committed and directed towards identifying the offender. They completport on initiation

of criminal proceedings stating the factual circumstances dwaith proceedings have been
initiated and how these circumstances came to their knowledge. Tice pod¢ obliged to
verify these facts within two, three or six months depending on tleenat the crime. The
public prosecutor may extend these tilinats.

This verification may result in termination of the case if ¢her no suspicion of a
crime, if criminal prosecution is inadmissible for reasons stipdlaby law, if such
prosecution would be ineffective, or if the facts have not been dseertpistifying the
initiation of criminal prosecution of the person in question.

If ascertained and wetlocumented facts indicate that a crime has been committed,
and if it is sufficiently and justifiably concluded that a certperson committed the offence,
the police will immediately initiate prosecution of this persommasccused. An exception is
cases in which criminal prosecution is inadmissible or ineffedtwdéegal reasons, which is

102



decided by the public prosecutor or the police, or when the police tenhp@aspend
criminal proceedings with the state prosecutor’'s consent. Prosetutionimes listed in the
law may be initiated and prosecution already commenced may be cdntinlyewith the
consent of the injured party. Prosecution may therefore not be idifizde to ,make out a
case“, i.e. against the hitherto unknown offender, which would resultanes ®f procedural
consequences.

The stage of prosecution up to completion of preliminary proceedinigdimed as the
investigation(vysetrovani). Czech criminal law does not recognise the concept of examining
judge. The Criminal Police and Investigation Department of thed?ofithe Czech Republic
(sluzba krimindlni policie a vySetfovani Policie CR) is the body that most often conducts the
investigation (for exceptions see Point 6.3.1). The Criminal Procedute @ovides the state
prosecutor with a range of authorisations to supervise observanceleddhty of the entire
preliminary proceedings. The police proceed with the investigation arotkie initiative and
in a manner that will enable them to obtain the necessary evitietice required extent as
quickly as possible. They examine witnesses only in exceptiones.cibey seek out and
provide evidence regardless of whether this evidence is inculpatoexcoifpatory. The
accused may not in any manner be forced to make a statement @scadiie defence of the
accused and the evidence called by him must be carefully exarhiihesl shown not to be
altogether insignificant.

The accused has the right, throughout the criminal proceedings, including t
preliminary proceedings, to plead to the charges against him aeditience therein, but is
not obliged to make a statement. He may state the circumstamtevidence for his defence,
make petitions, applications and remedies. He has the right to chde$enae counsel and
consult with him even during actions taken by the authority responsibleriiminal
proceedings.

Upon completion of the investigation, the police submit to the statecoitosea file
and a recommendation for indictment with a list of proposed evidence&commend a
different decision (to transfer the case, discontinue prosecutionge ceassecution,
conditionally cease prosecution, approve anafwdourt settlement). Depending on the nature
of the crime, they are obliged to complete the investigation nottea within two, three or
six months from the commencement of prosecution. The state proseastaoerinformed if
these deadlines are not observed, and is obliged, in such instanceswothevcase once a
month.

Criminal proceedings before a court are possible only on the baars ioflictment
(obzaloba) or a recommendation for punishménévrh na potrestaniwhich is presented by
the state prosecutor. He acts on behalf of public prosecution in thegiruge before a court.
An indictment may be filed only for an offence for which prosecutios wiiated. The court
may only try the offence which is stated in the charging documéetstate prosecutor may
withdraw the indictment before the court of first instance refioe its final session; once the
trial commences, it may be withdrawn only if the accused doesisist that the trial should
continue. Once the indictment is withdrawn, the case returns to the preliminarydimgsee

The court will first review the indictment filed to determin&ether it is possible to
order a trial(hlavni liceni) or a preliminary hearing of indictmepredbézné projednani
obzaloby) has to be made. The main purpose of preliminary hearing of indictmenot i
determine whether the preliminary proceedings were conducted pursuhatrelevant legal
provisions and whether the results of the preliminary proceedingsiffi@ent to warrant the
accused person’s committal for trial.
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The trial is conducted by the presiding judge, who usually also exsutneevidence.
The state prosecutor, on his own initiative or at the court’s requesides evidence which
has not yet been obtained or examined. During evidence proceedingstialttiee state
prosecutor proposes the examination of further evidence and usually prevideace in
support of the indictment. The defence counsel or the accused who has no defence ®unsel ha
the right to examine evidence to the same extent, in favour of the defence.

In principle, the court holds the trial in public. The public may beuebed from the
trial should the public hearing of the case threaten the confidgntilihe facts, ethics or
smooth course of the proceedings or the safety or other importamisistef the witnesses.
However, judgement must always be pronounced in public. The trial iSrh#éie constant
presence of all members of the panel of judges, the court reporter and the statéqroBee
trial may be held in the absence of the accused only if thencagebe reliably tried and
determined even without his presence and when further conditions aas sigdulated by the
law.

The principal type of court decision in a trial is a judgenfe#sudekpf acquittal or
conviction. However the court may, in cases stipulated by the lavdedcreturn the case to
the state prosecutor for further investigation, to transfer the twas different authority,
discontinue prosecution, cease prosecution, conditionally cease prosecupprogean out
of-court settlement.

In addition to the aforementioned fundamental procedure for criminal pliagsethe
Criminal Procedure Code also regulates certain special typgsooéedings. The 2001
amendment introduced shortened preliminary proceedifiggcené pripravné rizeni) on
which simplified proceeding&jednodusené rizeni) before a single judge are based. These
summary proceedings are held for offences under the jurisdictiodisfrigt court for which
the law imposes a prison sentence with the maximum term of ybegs if the suspect was
caught reehanded or immediately after committing the offence, or if thisfae established
justifying initiation of prosecution and it may be expected thatstispect may be brought
before a court within two weeks at the latest. The summaryrpnaliy proceedings must be
completed within this twaveek timelimit (the state prosecutor may extend them but by no
more than ten days) and the suspect has the same rights in teessljprgs as the accused. If
the state prosecutor arrives at the conclusion that the resulte cglummary preliminary
proceedings warrant committal of the suspect for trial, punishnserecommended. The
single judge at the trial in the simplified proceedings willrltea accused and he may decide
to refrain from evidence of those facts which the parties describe as indisputable.

Another special type of procedure is proceedings against juvefiitesi proti
mladistvym) The specific features of these consist above all in thelfactte juvenile must
have a defence counsel right from the commencement of prosecutionaw rexpressly
demands the most thorough determination of his circumstances and ackmswiedie
proceedings the role of the authority entrusted with youth care. Furtbéifications, as
compared with the basic type of criminal proceedings, emphasissdtivational effect of
proceedings on an offender who at the time of committing the crichedaghed the age of
fifteen and was not over eighteen, as well as safeguarding the protection of Bis right

Proceedings against a fugitivéizeni proti uprchlému) may be conducted against
anyone avoiding criminal proceedings by residing abroad or being in hidiregadcused
must always have a defence counsel in such proceedings, who has ¢hegtdsnas the
accused. The trial is held even in the absence of the accusetlasgai whether the accused
is aware of this. If the proceedings against the fugitive ra@suwtconviction and afterwards
the reasons lapse for which proceedings against the fugitivecordeicted, a court of first
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instance will annul such a conviction at the proposal of the convicteonpansl there will be
a new trial.

Another instance of a special type of proceedings is proceedimgsaafiecision has
been cancelled by a ruling of the Constitutional C@titbni po zruseni rozhodnuti ndalezem
Ustavniho soudu)Once the ruling of the Constitutional Court is delivered which rermets
and void the decision of the authority responsible for criminal proceedinigsauthority
proceeds from that stage of proceedings which immediately pretieelguionouncement of
the decision which was cancelled. It is bound by the legal opinion pedsédmyt the
Constitutional Court and is obliged to take steps and additional actiondased by the
Constitutional Court.

Another special type of judicial proceedings classified by the CrirRirecedure Code
is proceedings before a single jud@&eni pred samosoudcem). The single judge conducts
proceedings on crimes for which the law stipulates a prison seméthce maximum term of
five years. Apart from the already mentioned simplified proceedihgsspecific features of
the proceedings before a single judge also consist in the fact that the singlegydgathout
a trial, issue acriminal court order (trestni prikaz) if the facts of the case are reliably
substantiated by the evidence adduced. A criminal court order may implgseertain types
of punishment and a level of punishment only up to certain linids example, a suspended
sentence of up to one year. It may not be issued in proceedings invojuirende who at the
time of its issue has not reached the age of eighteen. A ctioona order has the same
weight as a conviction.

During the 1990s new kinds of decisions on merits in criminal proceediegs
included in the Criminal Procedure Code, namely conditional cessatigrosécution
(podminené zastaveni trestniho stihani) and approval of owbf-court settlemen{schvaleni
narovnani) These marked the tendency to move away from standard proceedings/arus t
alternative punishments and measures in less serious and singgler Tae court and, in the
preliminary proceedings, the state prosecutor may, with the consetheofaccused,
conditionally cease prosecution for an offence for which the law atgsib prison sentence
of not more than five years if the accused pleads guilty to tlemedf compensates for the
damage or has taken other necessary steps for compensation. Tl detss a probation
period of from six months up to two years and it may order the accused t@omagensation
or observe some reasonable restrictions and obligations aimed at agmoguhis good
behaviour. If the accused misbehaves during the probation period or does haillniee
obligations imposed, the court or state prosecutor will decide to proceed with prosecution.

The court and, in preliminary proceedings, the state prosecutor mdg de@pprove
an outof-court settlement and cease prosecution with the consent of the ch@ndéehe
injured party if this concerns proceedings on an offence for whictathatipulates a prison
sentence of up to five years. The precondition for such a decisiort theéhaccused declares
that he has committed an offence for which he is prosecuted, comgetigatejured party
for the damage or otherwise redresses the damage incurred tffetihee and deposits the
appropriate sum of money designated for a specified recipient fatlgdeneficial purposes.
The accused must allocate at least 50% of the money for behptigeses to the state to
provide financial assistance to victims of crime.

6.1.6 The Criminal Procedure Code of the Czech Republic is divided into faxts Bnd
twenty-five Sections:
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Part One — Joint Provisions

Section 1
Section 2

Section 3

Section 4

Section 5

Section 6
Section 7
Section 8

General Provisions

Courts and Persons participating in the Proceedings (authority asdigtian of
courts, assisting persons, exclusion of authorities responsible fioinari
proceedings, the accused, defence counsel, the person involved, the injured party
authorised representative of the person involved and of the injured party)

General Provisions on Acts of Criminal Proceedings (request, records
submissions, deadlines, delivery, document inspection, disciplinary fines)
Detention of Persons and Seizure of Objects (custody, apprehensiose iahela
seizure of objects, search of persons, search of dwellings, othesgseand land,
entry into dwellings, other premises and land, seizure and opening of
consignments, their swap and controlling, interception and recording of
telecommunications operations)

Rules of Evidence (statement of the accused, witnesses, certaial gules of
evidence, expert witnesses, real and written evidence, examination)

Decision (judgement, resolution, legal force and enforceability of the decision)
Complaints and Proceedings therein
Criminal Proceedings Expenses

Part Two — Preliminary Proceedings

Section 9

Procedure before Commencement of Prosecution

Section 10Commencement of Prosecution, Further Procedure therein and Summary

Preliminary Proceedings (commencement of prosecution, investigapieoiaks
provisions on investigation of certain crimes, decision in prelimipeygeedings,
supervision by the state prosecutor, indictment, summary preliminary
proceedings)

Part Three — Proceedings before a Court

Section 11Fundamental Provisions

Section 12Preliminary Hearing of Indictment

Section 13Trial (preparations for trial, presence of the public at thg ti@ening of the trial,

evidence, closing of the trial, adjourning of the trial, court decisiothe trial,
court decision outside the trial)

Section 140pen Court

Section 15Closed Trial

Section 16Appeal and Proceedings Therein

Section 17Appellate Review

Section 18Complaint for Breach of the Law and the Proceedings Therein

Section 19Re-opening of Proceedings

Section 20Special Types of Procedure (proceedings against juveniles, proceadaigst a

fugitive, conditional cessation of prosecution,-oficourt settlement, proceedings
before a single judge, proceedings after a decision has been edrmeh ruling
of the Constitutional Court)
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Section 21Execution procedure (sentence of imprisonment, sentence of communite ser
sentence of certain other penalties, protective treatment andtmetgauthful
and young offenders rehabilitation, execution of certain other decisions)

Section 22Deletion of Conviction

Part Four — Some Measures Associated with Criminal Proceedings
Section 23Granting Pardons and Use of Amnesty

Section 24deleted

Section 25Legal Relations with Foreign Countries (requests for extradftiom a foreign
country, extradition to a foreign country, acceptance and handing over of a
criminal case, requests, execution of judgements from foreign coefésring
execution of a judgement to a foreign country)

Part Five — Transitional and Concluding Provisions

6.2.1 — 6.2.6The constitutional basis for restricting the personal freedom aficamidual
for the purpose of apprehending him for criminal proceedings is sehdbeiCharter of
Fundamental Rights and Freedoms. Article 8 of the Charter skatepersonal freedom is
guaranteed. A person accused or suspected of an offence may onlediedain cases
stipulated in the law. An arrested person must be informed of tisen®dor the arrest
immediately, questioned and released within 48 hours or committedotarta & judge must
conduct a hearing of the arrested person within 24 hours of the comamttatlecide on
custody or release. The accused may only be arrested upon a judgefs justified warrant.
The arrested person must be committed to a court within 24 hours. Anjutkjeconduct a
hearing of the arrested person within 24 hours of the committal andedegi custody or
release. Nobody may be arrested except for reasons set outlanvthad on the basis of a
court decision.

The Criminal Procedure Code deals with the apprehension of persohe faurpose
of criminal proceedings in Section 4. It distinguishes between thelsgamsion of a suspect,
the apprehension of a person accused by the police, the arrest ofubedaand taking the
accused into custody. The 2001 amendment introduced important changes iateahiEhe
changes were particularly motivated by the endeavour to reducdatieete large number of
people in custody and to reduce the average length of custody.

The police may apprehend a person suspected of committing a critheraf are
certain reasons for taking into custody (see further) with the sboséhe state prosecutor in
urgent cases, even if prosecution of the suspect has not yet beatednifihe personal
freedom of a person caught committing a crime or immediatedyvwadrds may be restricted
by anybody if his identity needs to be determined, to prevent his escapsecure evidence.
However such a person or persons is/are obliged to deliver the susp#w police
immediately. The police will question the apprehended person and edlease him
immediately or refer the case to the state prosecutor sahihatate prosecutor may file a
petition for custody. The police must deliver the petition without dedaythat the
apprehended person may be committed to a court no later than 48 hoursh&om t
apprehension; otherwise the apprehended person must be released.

If there is a reason for custody and due to the urgency of theacasstody decision
cannot be obtained in advance, the police may temporarily apprehendubedattiemselves.
However they are obliged to immediately report the apprehension svatieeprosecutor. The
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accused must be committed to a court within 48 hours of detention othdra/imust be
released.

The apprehended person has the right to a defence counsel, may talkvighuot
the presence of a third party and can consult with him during the appr@meThe state
prosecutor is obliged to commit the apprehended person to a court wistoa\c petition
within 48 hours of the apprehension. A judge is obliged to hear this persale@dd within
24 hours of delivery of the state prosecutor’s petition about his eebedaking to custody. If
the 24hour period from delivery of the state prosecutor’'s custody petitiemdseded, this
always constitutes a reason for a decision to release the accused.

The accused may be taken into custody only if specific facts afabe give rise to
justified concerns that

a) he will escape or go into hiding to avoid prosecution or punishment pantiyciil&is
identity cannot be immediately determined, if he has no permandiénes or if he is
liable to receive a severe sentence {astiape custodywazba wkovd),

b) he will influence hitherto unquestioned witnesses edef@ndants or otherwise obstruct
the clarification of facts important for prosecution (collusion custodzba koluznj or

c) he will commit the offence again for which he is prosecuted or aimphe attempted
offence, or commit a crime which he has planned or threatened to t@pmevientive
custody- vazba predstizna).

The established facts must also indicate that the offence fahwgnosecution has
been commenced has all the characteristics of a crime and exé@sons must exist for
suspicion that this crime was committed by the accused. When neakiegjsion on custody,
the court is therefore obliged to make a preliminary assessohehe justifiability of the
accused person’s prosecution. The absence of this obligation was frequiictted in the
past.

In addition to the exemptions set out in the law, it is not possiliEk&into custody
an accused prosecuted for an intentional offence for which the [avleséis a prison sentence
of no more than two years or for an offence committed though neglig@nedich the law
stipulates a prison sentence of no more than three years.

If any of the reasons exist for custody and the presence of theedccannot be
secured for questioning, the judge will issue an arrest warranfpdiioe officer who arrests
the accused on the basis of the warrant is obliged to commit rarmadort within 24 hours. If
he does not, the accused must be released. The judge to whom the aausedmitted
must hear him within 24 hours and decide on custody, otherwise the accused must be released.

All authorities responsible for criminal proceedings are obligedimamisly to
examine whether the reasons for custody persist or have changedcclisedamust be
released immediately if the reason for custody lapses, orevigdent that in view of the
accused person’s circumstances or the circumstances of therasseution will not result in
a sentence of imprisonment and that the accused person’s behaviour doesstitite a
reason for keeping him in custody. The accused has the right atremtotapply for release.
The court must decide immediately about any such application. If thieatppli is rejected,
the accused may, unless he presents new reasons, repeat tha@ppdiedaeen days after the
decision acquires legal force. Custody may last only for a reggseriod of time. Collusion
custody may last no more than three months; this does not applg dligcovered that the
accused has already influenced the witnesses -defemdants or has otherwise obstructed
prosecution. If the period of detention during preliminary proceedingbesdbree months,
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the public prosecutor is obliged to decide whether the accused shouid rerocastody or
whether he should be released. The court is obliged to decide withiy days of an
indictment whether the accused should remain in custody or whether he Bhaeleased. If
the state prosecutor or the court decides that the accused should irecsstody, they are
obliged to make a new decision on this question within three months.

The total length of custody during prosecution may not exceed either ondjrieeoot
four years depending on the nature of the crime-t@meé of the term of custody is allocated
to preliminary proceedings and tvtloirds to proceedings before a court. Once this period
expires, the accused must be released.

There are several alternatives to @#tape and preventive custody in appropriate
cases and if the conditions set by law are met. The firghattee is accepting guarantees
given by a citizens’ interest association or by a trustworthggomeconcerning the future
behaviour of the accused and an assurance that he will not avoid prosetéasecond
alternative is acceptance of a written promise by the accadedd an orderly life, not avoid
prosecution, meet the obligations and observe the restrictions imposedoiha third
alternative is supervision of the accused by a probation officerathsté committal to
custody. If the accused does not meet the obligations imposed in conneithothis
alternative to custody and if the reasons for custody persist,|&vame authority will decide
on taking him into custody. The last alternative to custody is acwptaf a bail whose
amount is determined by the authority deciding on custody. If an accieedas granted an
alternative to custody avoids prosecution or does not cease commiféngesf, the amount
of bail is forfeited to the state. The court will make a newstlmt on custody. There are no
alternatives to collusion custody.

Only the court may make a decision on taking the accused into custmdgotirt and,
in the preliminary proceedings, the prosecutor decide whether theedcslusuld be kept in
custody. The public prosecutor may decide during the preliminary proceddimglease the
accused from custody even without an application. If the state prosewjéots an
application for release from custody, he is obliged to submit it to the court for issodeci

The court which pronounces a conviction must take into consideration thidatie
accused spent a certain period of time in custody during the criproaedings. If criminal
proceedings were conducted against the offender while he was in castddy he was
sentenced as a result of these proceedings, the time spent in dastiztiucted from the
sentence if this is possible in view of the type of punishment impdfstéte time spent in
custody cannot be deducted, the court takes this fact into consideratiord@tbemining the
type of sentence or its duration. Custody in this case means ethehasbrementioned ways
of restricting personal freedom for the purpose of apprehension of {hecsos the accused
for criminal proceedings.

To complete the picture, it should be mentioned that the Criminaldnec€ode also
recognises special types of custody, such as banishment yquatdzh vkostovaci), into
which it is possible to take a person who has been sentenced for bartisicher conditions
stipulated by law, and extradition custd@azba vydavagcijnto which a person may be taken
under conditions stipulated by law about whom extradition proceedings are wagédor
extraditing him to a foreign country.

6.2.7 - 6.2.9 Czech criminal law distinguishes between regular and extresydiemedies
for the decisions of a authority responsible for criminal proceediegular remedie§ddné
opravné prostredky) are complaint (stiznost), appeal (odvolani) and protest(odpor)
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extraordinary remedie@imoradné opravné prostiedky) include appellate reviedovolani)
complaint for breaching of the lastiznost pro poruseni zdkona) and reopening of the
proceedings(obnova rizeni). Extraordinary legal remedies may be applied only after the
contested decision acquires legal force. A complaint, appeal or tpnoégscontest a first
instance court decision which is not final. It should be mentioned for etemglss that a
specific legal remedy exists as part of extradition procesdiigreby the Minister of Justice,

if there is doubt about the correctness of the court’s final decisian,submit the case to the
Supreme Court for its consideration.

A complaint may be filed only for such resolution of the court of firstance which
the law expressly allows. The court issues resolutions on margyeditfaspects of cases,
ranging from simple procedural decisions, to serious decisions conceustugly and up to
decisions about the case itself (cessation of prosecution, conditessaition of prosecution,
approval of an oubf-court settlement, etc). The court which issued the contested resoluti
may satisfy the complaint itself; otherwise it submits the case tdharhigstance court, which
will either reject the complaint or annul the contested ruling and issue a detssigror after
annulling the resolution charge the court of first instance to redpercase and make a
decision on it.

As stated previously, one of the special types of judicial proceeding®ceedings
before a single judge. The single judge may decide, under the condiffmulated by law, to
issue a criminal court order without hearing the case atlaTtha criminal court order is one
of the ways of simplifying and speeding up criminal proceedings sesc#hat are less
involved both in terms of facts and legal complexity whereby the purpbsaiminal
proceedings may be achieved without a formal trial. On the other endctused and the
state prosecutor should retain the opportunity to have the case tagdailar trial before a
court. They may therefore file a protest against the crindoait order. If a protest is filed,
the criminal court order is rendered null and void and the single judberder the trial.
During the trial he is not bound by the legal classification ortyjpe and the term of
punishment included in the criminal court order.

An appeal is the legal remedy for a judgement of a first nestaourt. An appeal
always suspends the enforceability of a judgement. The appealdes tmahe court which
issued the contested judgement. A decision on the appeal is madag®riarscourt. Unless
the court rejects the appeal for formal reasons, it will revi@Megality and substantiation of
the contested parts of the judgement and the correctness of the peoapglied in the
previous proceedings. If it finds them unjustified, it will rejdatrn, otherwise it will annul
the contested judgement or a part thereof. Then it will either malexision, which should,
in its opinion, already have been made by the court of first instance (e.qg. it walhtiiie the
proceedings for legal reasons), or return the case to the courstointance for a new
decision, or decide the judgement of the case itself. The courtaiterythe contested
judgement to the disadvantage of the accused only upon an appeal byetharagacutor
which was filed to the disadvantage of the accused. The court of appgalot pronounce
the accused quilty of a crime for which he was acquitted by ¢héested judgement or
pronounce him guilty of a more serious crime than the one the courstoinktance could
have pronounced in the contested judgement.

As regards the possibility of holding a trial in the absence of the accuseteiraghis
presence at the trial is essential. Despite this, the CiirRnogedure Code recognises cases
when a trial is held in the absence of the accused. A trialo@dyeld in the absence of the
accused only if the court deems that the case may be religgdalyevven without the presence
of the accused. Other conditions include inter alia the fact thainthetment was duly
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delivered to the accused, that the accused was duly summoned talthedrihat there was a
hearing of the offence which is the subjedtter of the indictment. The trial may not be held
in the absence of the accused if he is in custody or serving a peistance or if it involves a
crime for which the law stipulates a prison sentence of morefivaryears (this does not
apply if the accused requests that the trial should be held in heshica)s In cases of
compulsory defence, a trial may not be held without the presence of a defence counsel.

Another instance when criminal proceedings (as a whole or only éotancextent)
take place in the absence of the accused is that of the aforemeehproceedings against a
fugitive. The right to a defence is in this case safeguardeblebfatt that the accused must
have a counsel who then has the same rights as the accused.

For the sake of completeness, it should be mentioned that at a pgblanséealing
with an appeal the presence of the accused is desirable but nuta¢sgéhen the accused
has to have a defence counsel, he must in all cases have hintria.the the absence of the
accused because he is in custody or serving a prison sentence, agafba of a court of
appeal may only be held if the accused expressly declares that he waives hishégptesent
at the public session.

All of Section 5 of the Criminal Procedure Code deals with thes mileevidence, and
the individual means of evidence are also specified in the provisitaimgeto individual
stages of criminal proceedings. The fundamental principles goveraechdaw of evidence
are those of fadinding, the presumption of innocence, immediacy and oral deposition, and
the principle of discretionary assessment of evidence. The accused person’gplég dbes
not relieve the authorities responsible for criminal proceedings fiewmawing all the relevant
circumstances of the case. In preliminary proceedings, the awdhagsponsible for criminal
proceedings apply equal care to clarifying circumstances todveneage as well as to the
disadvantage of the person against whom the proceedings are being abridymeceedings
before a court, the state prosecutor and the accused may propose raink exadence in
support of their standpoint. Each of the parties involved may seek out esjideluice it or
propose that it be examined. The fact that the authority responsilderhinal proceedings
did not seek out or demand evidence does not constitute a reason fargejech evidence.
The state prosecutor is obliged to furnish evidence of the accusenh’pagsilt. This does
not, however, relieve the court of the obligation to furnish additional ewediEnthe extent
required for its decision.

Everything which may contribute to clarifying the case may seweevidence,
particularly the statement of the accused and the testimony wofitihesses, expert opinions,
objects, items and documents important for criminal proceedings amdinax@n. The
Criminal Procedure Code contains rules on how to conduct and document ihg bééne
accused and the witnesses, the conditions and rules for the use aligtpegorts and expert
opinions, and the rules for examination. The special rules of evidegpdatesconfrontation,
recognition, investigative experiment, crime reconstruction and ingpeon site. Any
violation of the stipulated rules during the evidence procedure may mesolalidation of
such evidence and it may no longer be used in further proceedings. TaaCProcedure
Code defines the exemplary case of evidence obtained illegallgdml coercion or threat of
coercion, which may not be used in proceedings except where it issig®tlence against a
person that used such coercion or threat of coercion.

The 2001 amendment to the Criminal Procedure Code transferred thmai@mof
evidence primarily to the stage of proceedings before a courbyhendancing the active role
of the prosecution and the defence. The basic rule remains that eviskfooe a court is
examined by the presiding judge while the state prosecutor, theedctus defence counsel
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and certain other parties involved in the proceedings may, with thdipgegidge’s consent,
ask questions of the persons examined. However, the public prosecutoGubedaand his
defence counsel may in that case demand that they themselvebwedalo examine
evidence, particularly through questioning a witness or expert witiésspresiding judge
will comply particularly if this concerns evidence related tartlpetition or obtained and
adduced by them.

When adjudicating in criminal proceedings, the court may only take aotount
evidence which was admitted for examination before the court. 8iyritaother authorities
responsible for criminal proceedings, the court assesses evidesmmmance with its inner
belief. The Criminal Procedure Code therefore does not stipulatéegalyrules as to the
extent and type of evidence required to substantiate facts and ideténe credibility of each
piece of evidence. The court assesses the evidence at its discretion.

6.3. Organisation of the Detection and Investigation

The principal authority responsible for detecting and investigatingesris the Police
of the Czech Republi¢Policie Ceské republiky). Act No. 283/1991 Coll., as amended,
specifically includes in the tasks of the police the detectionriofies, identification of
offenders and investigation of crimes. The police are under the girsdof the Ministry of
the Interior. They comprise the Police on the Beat, the CrimioktePand Investigation
Department, the Traffic Police, the Administrative Serviceu8gcService, the Aliens and
Border Police, the Task Force, the Railway Police and the Airport Service.

The Police Presidium of the Czech RepuliRolicejni prezdium CR) supervises how
the police operate when fulfilling their tasks. It is headed byPtiiee President, who is the
superior of all police officers. The Minister of the Interior appoianhd replaces the Police
President with the consent of the government of the Czech Republi€olibe President is
accountable to the Minister of the Interior for the work of the polldes individual police
services are headed by Directors. The Police President appointspsances the directors of
the services. Act No. 186/1992 Coll. stipulates the qualifications reiarea police officer
and the job descriptions of the Czech Police Force.

The Criminal Police and Investigation Service conducts investigatidres Criminal
Police and Investigation Service comprises the Financial CmdeSsate Protection Office,
the Special Activities Department, the Department for Deteadif Corruption and Serious
Economic Crime, the Department for Detection of Organised CtimeeSpecific Operations
Department, the National Ardrug Headquarters and the Documentation and Investigation
of Communist Crime Office.

The Inspection Division of the Ministry of the Interior, which repalit®ctly to the
Minister of the Interior, is responsible for detecting crimesrodted by police officers and
identifying the offenders. In certain special cases, the Criniilradedure Code also confers
the powers of the police on some other bodies. The Military P@hognska policieare
authorised to conduct proceedings for crimes committed by membehnge airhed forces,
Prison Service authorities are authorised to conduct proceedingsnfi@msacommitted by
members of the Prison Service and the Security Intelligenegc&&Bezpecnostni informacni
sluzba) is authorised to conduct proceedings for crimes committed by members of the Security
Intelligence Services. The powers of the police are also codfemecustoms authorities
authorised to conduct proceedings for crimes committed by breaching customsaegaati
regulations on the import, export or transit of goods.
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The state prosecutor investigates crimes committed by theePofidhe Czech
Republic and the Security Intelligence Service. The state prosascigupervision of
preliminary proceedings includes powers to take action or conduct aa smestigation
personally. The captain of a ship on a long voyage may also conduct atigatven of
crimes committed on board the ship.

The state prosecutor is entrusted with supervision of adherencealityldgoughout
preliminary proceedings. The state prosecutor may charge the ptlicéaking such action
as this body is authorised to conduct and which is required to clasdgeaor to identify the
offender. He is also authorised to withdraw any case from the pmlitamporarily suspend
initiation of criminal prosecution. In performing supervision, the spatesecutor is also
authorised to issue binding instructions for the investigation of cyidesand documents
from the police for review, participate in action taken by the popeesonally take action or
conduct an investigation personally and issue a decision on any caseyHadso return a
case to the police instructing them to supplement it and canceliltegal or unjustified
decisions and measures, which he may replace with his own. The peeost avhom
criminal proceedings are being conducted and the injured party havghheatrany time
during preliminary proceedings to demand from the state prosecutor that delaysedpros
or irregularities in police procedure are rectified.

As regards cases investigated by a state prosecutor, supervisath&fence to
legality of preliminary proceedings is performed by a stateeptdsr at a higher level
prosecutor’s office which also deals with requests to rectifgydah proceedings or errors in
state prosecutor’s procedure.

As stated previously, apart from the aforementioned exceptions, teetioletand
particularly investigation of crimes falls under the jurisdictminthe Police of the Czech
Republic. No special authorities exist outside the police strudtiredetecting and
investigating specific types of crime. However, as far aglétection of crimes is concerned,
the Criminal Procedure Code stipulates an obligation for state @ighado inform the state
prosecutor or the police immediately of facts indicating thairaechas been committed. In
addition to autonomous authorities such as the Intelligence Serviceus/aspecialist
divisions operate within individual ministries focusing specificaltydetection of suspicious
activity in conjunction with the sphere of interest of the ministryquestion. It is, for
example, the Financial Analysis Departmehinancni analyticky odbo)of the Ministry of
Finance which collects and analyses data on unusual trade transalidriged and reported
by financial institutions. It takes further steps based on such anatys fulfils other tasks in
the sphere of measures against the legalisation of the proceeds of croper@imon between
the Police and the Customs Administration of the Czech Repelie; sprava CR) plays an
important role in the fight against druglated crime.

Specialized divisions operate within the Criminal Police and Iryegstn Service of
the Police of the Czech Republic which deal with certain typesiroe. The Department for
Detection of Corruption and Serious Economic Crime and the FinandiaeGmnd State
Protection Office deal with economic crimes, the DepartmenDfetection of Organised
Crime deals with organised crime and the National -Anig Headquarters deals with drug
related crime.

6.4. Organisation of the Prosecution agency

Act No. 283/1993 Coll., as amended, regulates the jurisdiction and orgamiséti
state prosecutors’ offices. The state prosecutors’ offices reystem of state offices
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designed to represent the state in protecting public interestateApsosecutor’s office brings
an action on behalf of the state in criminal proceedings and has ditties under the

Criminal Procedure Code. Under the conditions stipulated by law, it also segeadiserence

to legal regulations in places where personal freedom isctestuinder legal authority and in
cases stipulated by law is also involved in areas other than criminal proceedimegs al

The system of state prosecutors’ offices comprises the Subése Prosecutor’s
Office (NejvysSi statni zastupitelstvithe High State Prosecutors’ Officdgchni statni
zastupitelstvi)the Regional State Prosecutors’ Offi¢Esajské statni zastupitelsjvand the
District State Prosecutors’ Officé®kresni statni zastupitelstyglso higher and lower Field
State Prosecutors’ Office@olni statni zastupitelstviuring the state of emergency. The
jurisdiction of individual state prosecutors’ offices is the samsethe jurisdiction of
individual courts.

The higher level state prosecutors’ offices supervise the &giof the lower level
state prosecutors’ offices in their own districts. They also achtelion remedies against
decisions of the state prosecutors’ offices at the level imtedglizelow. The Supreme State
Prosecutor’s Office is authorised to issue general guidelinesifyp and direct the activities
of state prosecutors’ offices. The higher level state prosecutifice is authorised in specific
cases to instruct the state prosecutor’s office at the levekediately below in its district.
Each state prosecutor’s office has its own head. The SupremdP8iagzutor is responsible
to the Minister of Justice, who supervises the activity of the $prBtate Prosecutor’s
Office.

At the proposal of the Supreme State Prosecutor, the Minister tifeJappoints a
state prosecutors for an undetermined period of time. The governmt, pabposal of the
Minister of Justice, appoints and replaces the Supreme StatecURowséhe Minister of
Justice appoints and replaces the other heads of the state prosecutors’ offices.

As stated previously, in criminal proceedings it is the stateepubsr who brings a
charge behalf of the state and represents the state in thedangsed-or simplification, his
role may be divided into the role he plays in preliminary proceedindshis role in judicial
proceedings. In preliminary proceedings the state prosecutor istedtmish supervision of
adherence to legality. See the relevant text in Point 6.3 defisngpmpetencies with respect
to the police authority which verifies the facts indicating thatime has been committed or
conducts the investigation. The 2001 amendment introduced into the Crimacadere
Code the use of what are termed intelligence means and ddégigaed transfer, surveillance
of persons and objects, use of an undercover agent. In this connectionteh@agacutor
was entrusted with certain powers to make decisions on permitting their use.

Reference was made in Point 6.3 of the exclusive power of thepstaecutor to
investigate crimes committed by police officers or membershef Security Intelligence
Service. He is also authorised in preliminary proceedings to adjedaa extension of
custody and keeping an accused in custody, release from custody, apiicéatihe accused
for release from custody and certain other measures.

The state prosecutor’s powers are fundamental in connection witlorth@eation of
preliminary proceedings. He has the exclusive authority to brihgu@e (or recommendation
for punishment upon completion of summary preliminary proceedings), whiehrdees the
further course of the proceedings due to the fact that prosecution beforet takes place
only on the basis of an indictment and the court merely decides orfeheeo§pecified in the
indictment.
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In preliminary proceedings, prosecution may also be pursued in a mahaeth&n
through an indictment (recommendation for punishment). It is within #te prosecutor’s
powers to make decisions to this effect. If the conditions listebderdaw are met, the state
prosecutor may terminate the case, transfer it to another melewdhority, cease the
prosecution or discontinue it. When these decisions acquire legaltfmgeare subject to
review by the Supreme Public Prosecutor’'s Office. In conjunctionthéttendency to pursue
alternative methods of dealing with criminal cases in appropréses, the state prosecutor is
also authorised in preliminary proceedings and under conditions stipulatddwbyo
conditionally cease prosecution or decide on approving aofedurt settlement and cease
criminal prosecution. In addition, he may also suggest any of the fiwetauneasures
(ochranné opatreni) either in the indictment or separately.

The state prosecutor represents public prosecution in proceedings defurg. See
Point 6.1 for other competencies and steps in proceedings before arc@ades$ stipulated
by law, the state prosecutor may lodge a complaint against ttséodecof a court, regardless
of whether they are procedural decisions or on merits (exceptdgutigement). The state
prosecutor is also authorised to appeal against a judgement becaitsanobrrectness,
regardless of whether it is to the advantage or to the disadvaritdge accused person. The
state prosecutor’s presence in appellate proceedings is mandatory.

The Supreme State Prosecutor may contest the final decisionooitaon merits by
appellate reviewdovolani) The participation of a state prosecutor from the Supreme State
Prosecutor’'s Office is mandatory in proceedings on appellate rdwdavat the Supreme
Court. The state prosecutor from the Supreme State Prosecutbcs &$o participates in
proceedings at the Supreme Court on a complaint for a breach ofvtiénieh is lodged by
the Minister of Justice. Finally, the state prosecutor mayigetfor permission to repen
proceedings that have run their lawful course. He may, but need notGipadeti in
proceedings pursuant to the petition for reopening the proceedings. In pngsgedtisuant to
an extraordinary legal remedy, the state prosecutor has theaightvide an opinion on the
case or file a petition for examination of evidence. If he himgelfitioned for an
extraordinary legal remedy, he may withdraw the petition.

The state prosecutor has additional competencies and duties pertaitiiegohase of
enforcement of a decision, particularly where it is a decisionalseissued himself. He also
plays an important role in legal relations with foreign countid®n requesting extradition
of an accused from a foreign country, during proceedings on extraditianpefson for
criminal prosecution in a foreign country, during acceptance of anaimmase from a foreign
country or its handing over to a foreign country, when requesting legal aid frormforziges
and in proceedings on the enforcement of foreign court decisions.

6.5. Organisation of the Courts

As stated previously in the section on the judicial system, &misl pertaining to this
area has changed considerably in recent years. The new Courts aed Aatigame into
effect on ' April 2002. The court system now comprises the Supreme QWejity33i soud)
High Courts(Vrchni soud) Regional CourtgKrajsky soud)and District CourtOkresni
soud) The Supreme Administrative CoiNejvyssi spravni soudyill begin to operate as of
1% January 2003. It will not, of course, deal with criminal cases. Thets comprise
president of the court, vigaresidents of the court, presiding judges and other judges.
Depending on the field of their activity, judges of the Supreme Caurdssa criminal
division, civil division and commercial division. The Supreme Court deamhesriminal
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cases as a panel of judges composed of a presiding judge and two Jureskgelsgh Court sits
as a panel of judges composed of a presiding judge and two judges.selkéeiRegional
Court sits as a panel of judges composed of a presiding judge araytiuddes, if it decides
as a first instance court, or it sits as a panel of judges ceapds presiding judge and two
judges if it decides on a remedy. The District Court sits parel of judges or as a single
judge. A single judge conducts criminal proceedings concerning offémicesich the law
imposes prison sentences of no more than five years. The panels of giidgBistrict Court
are composed of a presiding judge and two lay judges. Only a judgsitvas/a presiding
judge at all these courts.

The internal organisation of the courts is based on court sectionsddram panels
of judges or single judges. Judicial boasisudcovska radadre established at the Supreme
Court, the High and Regional Courts, which operate as an advisory batig foresident of
the court. The judicial board is also established at a DistoartGvhich has more than ten
judges.

The President of the Czech Republic appoints judges for an indefinibel pé time.
Lay judges are elected by local authorities for a-f@ar period of office.

The aforementioned indicates that Czech law assigns a cestaitorlay judges in
judicial decisioamaking. Unlike the Anglé&axon legal system, their involvement in
proceedings is not that of a jury (this does not exist in the Czech judiciary)stead they sit
on a panel of judges when criminal cases are tried. In proceedirys,participate in
examination of evidence by questioning the persons examined. The judgks/ gndges
have equal powers when voting on a verdict, with the lay judges votinghie®ipresiding
judges.

First instance criminal proceedings are held at a DistociriCFirst instance criminal
proceedings are held at a Regional Court if the law stipulatethése crimes a sentence of
imprisonment with a minimum term of five years, or if they &able to exceptional
punishment. As a first instance jurisdiction court it also conducteedtgs on certain other
crimes as stipulated by law. The immediate higher level cdweya decides on remedies
from decisions of first instance courts.

The Supreme Court is competent to decide on extraordinary legadliesr(appellate
review, complaint for a breach of the law) against final decisiDasing the proceedings on
appellate review the Supreme Court reviews, to the extent andefoeasons stated in the
appellate review document, the legality and justification of thet gfathe decision against
which appellate review was filed, as well as reviewing the gulae which preceded the
contested part of the decision. If appellate review is filednaga guilty verdict, the court
always reviews the punishment verdict as well as the other tsemtising from the guilty
verdict. The Supreme Court will, in the same manner and to theesderd, also review the
contested decision within the context of proceedings on a complaint for a breach of the law.

Judicial precedents are not a formal source of Czech crimimaHawever, decisions
already issued, particularly decisions of higher courts, do in rfificence decisiomaking
practice. The Supreme Court monitors and assesses final courbrieend on the basis of
these, in the interests of conformity in judicial decismaking, forms standpoints on the
decisionmaking activity of courts in cases of a certain type. It publishese standpoints
together with its own selected decisions and those of other cotinis @ollection of Judicial
Decisions and Standpoints. These published decisions and standpoints then derodee
for the interpretation and application of legislation.
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The fundamental rules by which the jurisdiction in rem of a courtimigal cases is
determined have been described above. As far as local jurisdicti@onerned, the
proceedings are held at the court in whose district the crimeavasnitted. If the location of
the crime cannot be identified or if the crime was committedaalrthen the case is assigned
to a court in whose district the accused resides, works or appedrss hot possible to
identify these places or they are outside the Czech Republic, gingeare conducted by the
court in whose district the crime came to light. Jurisdiction ¢mdact preliminary
proceedings is assigned to the respective District Court in whsset the state prosecutor
who filed the petition operates. A special provision exists for pdege involving juvenile
offenders when, with a view to the young offender’s weling, the respective court may
assign the case to a court in whose district the juvenile lives or to a ¢ocintfar some other
reasons is the most effective in view of the young offender’s interests.
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6.6. The Bar and Legal Counsel

The right to a defence is one of the fundamental elements of Qzewhat law which

is also guaranteed at a constitutional level by the Charter of femdal Rights and
Freedoms. The accused has the right to be given the time and the oppdootymepare a
defence by either being able to defend himself or retain a defence counsel. Abgadlf the
proceedings he must be informed of the rights allowing him to fuéyl dimself of his
defence and the fact that he may also choose his own defence couhgal.l@vyer who is
not involved as a witness, expert witness or sworn interpreteraniaas defence counsel in
criminal proceedings.

The suspect and later the accused has the right to legal aid htbobugyiminal
proceedings. There is a difference between a chosen defence celswtedsby the accused
or selected for him by one of the persons closely related to biedlin the law, and an
assigned defence counsel. The court assigns a counsel to the attesedare reasons for
compulsory defence, the accused has no counsel, and did not take advathiagievset
time limit of his right to choose one. Cases of compulsory defertven whe accused must
have a defence counsel, include proceedings on a crime for which thstifawates a
sentence of imprisonment of more than five years, proceedings involvjigeaile or a
fugitive, cases when the accused is in custody or serving a prismmee, and some other
cases stipulated by law.

The defence counsel is entitled to file petitions on behalf of tleisad, file
applications, appeal on his behalf or inspect documents. If the accursecligody, he may
talk with him without a third party present. From the commencemeptasfecution, he is
entitled to be present during investigations the results of whichb®aysed as evidence in
proceedings before the court. He may ask questions of any person ekantheraise
objections against the method of investigation. Upon completion of the igatest, he is
entitled to read through the investigation file and propose additionalne@din proceedings
before the court he is entitled to take part in all actions in which the accusedkmpgrtia put
forward evidence and participate in its examination.

If a suspect is arrested, he has the right to choose his defantsel; talk with him
without a third party present, consult with him during the period ofaamd request that the
defence counsel should be present at his first investigation sesk@defence counsel may
also take part in the hearing of the arrested person before ancakirig a decision on
custody. As stated previously, if the accused is in custody, he must have a defence counsel.

Czech law makes provision for a free defence. If the accused proves his inability to pa
the costs of his defence, the court can make a decision that iité¢lesido a free defence or
defence for a lower fee. In such a case the state pays the dostdefence in full or partially.

It does not matter at which stage of the proceedings the abaiian ffee defence, or defence
for a lower fee, is adjudicated. However the accused must provieishfatancial situation is
difficult. Otherwise, the principle applies that the state doeb@at the costs of the accused
for a chosen defence counsel with the exception of costs of compul$engel@ecurred as a
result of a complaint for a breach of the law.

An attorney is a person entered in the list of attorneys kepheatCzech Bar
Association (Ceskd advokatni komora). The preconditions for exercising the attorney’s
profession are full legal capacity, university education in lawdaohelessness (i. e. being
without criminal records). An applicant for the attorney’s professiost have at least three
years’ experience working as a candidate attorney, must passeadmas and swear a bar
oath. In cases stipulated by law, the work experience of a canditiateey and the passing
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of a bar exams may be replaced by another similar examinatimnpvactical experience in a
different field of the legal profession.

6.7. The Position of the Victim

The Criminal Procedure Code does not expressly use the term wicantrime. It
defines the ,injured party(poskozeny)which means an entity that suffered bodily harm,
property, moral or other damage because of the crime. An injuredipainiy meaning of the
Criminal Procedure Code may be an individual or a legal entity. #ewene who feels
injured or damaged morally or otherwise by a crime, but where thagiais not the fault of
the offender or is not caused due to a crime is not considered tarjarad party. The term
Lvictim of a crime® is used by Act No. 209/1997 Coll., which deals MiitAncial assistance
provided to crime victims.

The improvement of the position of the injured party in criminal proogsds one of
the overriding trends of Czech criminal law and is reflectetiendgislative changes made in
recent years. One of the important changes, though not through legistzime about in
spring 2001, when a Constitutional Court judgement annulled a provision accravhgch
a court conducting criminal proceedings falling under the jurisdictioa oégional court
could, depending on the nature of the case tried, decide that the injutyeavpald not be
admitted to the proceedings. This provision had frequently been cdtiaist as shown by
the Constitutional Court judgement, was contradictory to the constitutpyimeciples of
equality of parties before a court and the right to a fair. tfibe rights of the injured party
were further improved by the 2001 amendment to the Criminal Procedure Adterities
responsible for criminal proceedings are obliged to inform the injo@ety of its rights and
make it fully possible for it to exercise these rights.

Currently, every injured party, regardless of the nature of thes bas the right, even
during preliminary proceedings, to propose additional evidence, inspect dospatend the
trial and the public session of appeal, and be able to express an opirtion case. If the
injured party suffered property damage due to a crime, it isesitbed to propose that the
court should impose in the conviction an obligation on the accused to compbesajered
party for such damage. In proceedings before the court, the injuredapdriys agent (see
below) have the right, with the court’s consent, to question the persamsnexi and give a
closing speech before the end of the session.

The injured party has extensive rights when making remediesetttited to file a
complaint against a decision to terminate or transfer the egs@st a decision to cease
criminal prosecution, against a decision on the approval of aofaaurt settlement or
against a decision on conditional cessation of criminal prosecutionnjiined party which
filed a claim for compensation may contest the court’s verdicafpealing against the
incorrectness or the absence of a verdict on compensation. If thalippntg is a person that
has informed the authorities responsible for criminal proceedindge afoimmitted crime, and
if it so requests, it must be notified of the measures taken within one month.

In a verdict in which the court sentences the offender for a dnymvehich he caused
property damage to another party, the court usually imposes the duggnpeensate for such
damage provided the injured party filed its claim in time. If tbgults of examination of
evidence are not sufficient to justify the imposition of an obligaimoocompensate fully or in
part, or if the court acquits the accused of the charge, the vestlictfer the injured party
eligible for full or part compensation to civil proceedings. The injured parsp dlas an
important role in relation to the possibility of prosecuting certdienders for certain crimes.
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The Criminal Procedure Code defines a range of crimes concerriiigh ithose who
committed them may be prosecuted only with the injured party’s coifiskay are related in
a specific way to the injured party. Exceptions to this aresoaben such a crime resulted in
death, the injured party is not able to give consent because of hal gm@mdition, the injured
party is a person of under fifteen years of age, or it is obviams fhe circumstances that
consent was not given or was withdrawn under duress due to threatsygyrdependence or
subordination. The injured party may withdraw its consent to crimimaegution, but once
consent is expressly denied, it cannot be granted again.

In addition to the aforementioned appeals against decisions by whiclegirgs are
closed in various ways without recognition of a claim filed, in otdesafeguard the injured
party’s right to appropriate treatment of the case, it is péssible to request that delays in
proceedings or irregularities in the procedure of the police oitdle grosecutor be rectified.
This must be dealt with immediately and the injured party informed of the result.

It is the right and not the obligation of the injured party to makeofigmtitlements
which the Criminal Procedure Code provides in connection with its statbe proceedings.
It may therefore relinquish them by stating so expressly toathbority responsible for
criminal proceedings.

The injured party may be represented by an agent throughout the prose&diciy an
agent is authorised to file petitions on behalf of the injured pant§iJe applications and
remedies on its behalf, as well as to participate in all actibmsh the injured party is entitled
to attend. If the injured party which filed a claim for compensapimves that it lacks the
funds to pay the costs incurred in retaining an agent, the coudesiliie that it is entitled to
legal aid provided by the agent free or for a reduced fee andppbint an attorney as an
agent. The costs incurred in retaining such an agent are paid biateeAs a rule, if the
injured party is found eligible for at least part compensation, dheicted person is obliged
to compensate it also for the costs that the injured party incurredforcing its claim,
including the costs of the agent. If the number of injured partiescisptionally high and the
pace of proceedings could be threatened by the exercising of theiduadirights, they will
exercise their rights in the proceedings through a joint agent \lincthoose and if they do
not reach agreement, the court will assign one.

The role of the injured party is further enhanced in conjunction witintheduction
of elements of probation and mediation into criminal proceedings. Thiflested in the
possibility of the injured party’s direct participation in exudicial negotiations on the case
with the offender (conditional cessation of criminal prosecution epbaburt settlement), or
the fact that in the context of the obligations imposed on the acoutledthe use of
alternative punishment such as suspended sentence, conditional disctfaygu®iivision or
parole, the court may also impose on the accused the obligation to promg@ensation for
damage caused by a crime.

As regards the possibility of the injured party to claim compensdbr damage or
loss by recourse of private action, in principle it applies thattimepensation procedure in
criminal proceedings is an adhesive procedure and if the crimind| émuwhatever reason,
does not recognise the claim, this does not affect the injured&giyt to take its claim to a
civil court. The injured party does not have to file a claim for coregion in criminal
proceedings at all and may resort solely to a civil remedy. Menvéhe Criminal Procedure
Code expressly states that a claim for compensation may nibédéfcriminal proceedings
if a decision on such a claim has already been made within thexcohte different type of
procedure. In view of the fact that only a claim for compensatioddorage to property may
be recognised in criminal proceedings, the injured party may demargkosation for other
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damage (to dignity, honour and so on) only outside criminal proceedingsf évena claim
for compensation in the form of financial satisfaction.

It is at the discretion of the injured party whether its demandregrhent of the
obligation to compensate for damage caused by an offence, regarfllebether this is
recognised within the context of criminal proceedings or not, and tine@dhparty may avail
itself of the options set out in civil law. However, the Criminabdedure Code has a
provision for securing the claim of the injured party, which is airaedacilitating the
satisfaction of its claim. If there are reasonable concernghhbasatisfaction of the injured
party’s claim for compensation for damage caused by a crichdevibbstructed or difficult,
the claim may be secured from the property of the accused, up piootheble amount of the
damage, by a procedure stipulated by law. This is adjudicated byotine and the state
prosecutor in preliminary proceedings. The legally recognised alaay then be satisfied
from such seized property.

Act No. 209/1997 Coll. introduced into Czech law a provision for financisdtasse
provided by the state to victims of crimes. This law deemsvadtien an individual that has
suffered bodily harm as a consequence of a crime. A victim is adsoetkto be a person who
survived the victim of a crime if the deceased was the provideaoftenance to this person
or was obliged to provide it (for further details on the law seatFdl.4). The activities of a
number of norgovernmental organisations should also be noted in conjunction with the issue
of assistance provided to victims of crimes.

7. Sentencing and the System of Sanctions

7.1.-7.2. The methods used to achieving the intention of the Criminal Code are the
deterrents of punishment, sentencing and execution of punishment and protesmaes.
According to Article 39 of the Charter, punishment may only be impaesaddordance with

the law (nulla poena sine lege — the principle of legality). Pureshrfor crimes may be
imposed, exhaustively listed under Art. 27 of the Criminal Code, indit@ving forms: a
sentence of imprisonment, community service, forfeit of honorarys taled distinctions,
military demotion, prohibition to undertake activities, forfeiture of proypdines, forfeiture

of an object or item, banishment or a residence ban. In addition,|sbipassible to impose
exceptional punishment specially regulated in Art. 29 of the Criminal Code.

Protective measures are a separate area of criminalsenatihich may be imposed
not only on criminally liable persons, but also on persons that areimuaify liable (either
due to insanity or because they are under age). They are imposettifmynal court or, in
exceptional cases, by a civil court (imposing protective rehdlmlitaon persons under 15
years of age). They may be imposed as separate sanctionsdditionato punishment. The
principle stipulated in Article 39 of the Charter applies to therthe same way. The legal
conditions include committing a crime or an offence which, regardiefise person of the
offender, would otherwise constitute a crime. The aim of protecteasuares is to protect
society exclusively by special prevention. The means for achiehisgetfect is not the
detriment to, but rather treatment and education of the offender or aiggoan item or
object. Protective measures are protective treatment, protedtisation and confiscation of
an item or object; protective rehabilitation may only be imposed on a juvenile.
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7.3. The principle of the supporting role of criminal repression is pdatily stressed for
juveniles. This is reflected above all in the fact that an offevitea low degree of danger to
society is not classified as a crime for juveniles, whileotbier persons it is only an offence
with a negligible degree of danger to society that does not agesditcrime. Prime emphasis
is laid on the educational purpose of punishment for juveniles. A juvenijeomiy be
sentenced by the court to imprisonment, community service, forfeituranobbject,
deportation, or a fine if he is gainfully employed; prohibition to underdaki®ities may only
be imposed by the court on a juvenile if this does not interfere withtieoal training, while
the maximum term which may be imposed is five years (Art. 78).

The sentences of imprisonment cited in the Criminal Code are cedadealf for
juveniles, while the maximum term which may be imposed is fivesyaad the minimum one
year. If a juvenile commits a crime for which the law inSfgecial Part allows an exceptional
punishment and the degree of danger of such a crime to society irolviéw particularly
abominable manner of its perpetration or its particularly abominaidéve, or the
particularly grave and difficult to remedy consequence is excepifidmgh, the court may
impose a term of imprisonment of from five up to ten years, belteves that punishment
within the range cited above is not enough to achieve the purpose of the punishment (Art. 79).

This provision only applies to prison sentences; as regards otherofypesishment
which may be imposed on juveniles, the same terms apply as foroéfgmitlers, with the
exception of a prohibition to undertake activities.

7.4. The Criminal Code of the Czech Republic provides protection for spewtgrnal
relations in the armed forces, particularly in the provisions oiamilcrimes in Section 12 of
the special Part. According to these, only the most serious abbesaching these relations
are subject to sanction, because less serious offences not chachbietise stipulated degree
of danger to society are dealt with by the officers in chargexefcising their disciplinary
powers. The offender (eoffender) of a military crime may only be a soldier, i.e. a igpec
entity. Art. 90 para. 4 of the Criminal Code defines the term ,s¢ldidferently from the
Armed Forces Act (No. 218/1999 Coll.). The persons mentioned herein mushisodtiatus
at the time they commit the crime.

7.5.-7.6. Act No. 175/1990 Coll. abolished the death penalty and replaced it by life
imprisonment. The inadmissibility of the death penalty is expligtipulated in Article 6
para. 3 of the Charter. The Czech Republic is also bound by the Europeamtidonee the
Protection of Human Rights and Freedoms, including its supplementanoc&rNo. 6. The
abolition of the death penalty is in compliance with a series ofédNlutions adopted on this
issue as well as important international documents on the protectiondz#mental human
rights. By abolishing this penalty, our state took an unambiguous stand iowitability of

one of the fundamental human rights, the right to life. However sewebdc opinion polls
show that most respondents are in favour of restoring the death gendlig most serious
crimes (murder).

Since 1961, the death penalty was officially considered an excepaiotidemporary
measure in our law. The Criminal Code allowed the death penalty tgoosechunder similar
conditions to those now stipulated for imposing a sentence of life imprisonmentvétotine
range of crimes cited was excessively wide, including a ¢6t3B crimes. Most of these were
military crimes and crimes against humanity and against tdte. dn the 1950s the death
penalty was used in politically motivated trials, particulady the liquidation of political
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opponents. Under the jurisdiction of the current Criminal Code, i.e. imsh@9 years before
the abolition of the death penalty, this penalty was in practiceisxely imposed only for
crimes of murder in cases of multiple or extraordinarily brutal murders.

The sentence of imprisonment constitutes a universal kind of punishmenisbet
can be imposed for any crime and on any offender. This punishment feitheéhe only or at
least one of the alternative sanctions for all crimes. In additorthe sentence of
imprisonment, any protective measure and any other type of punishmerdsnaayule be
imposed, with the exception of community service.

The sentence of imprisonment is also the most severe form of punishitrie only
considered if all other types of sentence, enforced outside prisomsaifécient for the
purpose of punishment. The 1990 amendment expressly stipulated that s twmwhich
the maximum term of imprisonment is one year a prison sentengebenamposed if a
different punishment would clearly not attain the purpose of the punishiaintaining the
same precondition, the amendment which is effective as' dfiuary 2002 extended this
range of crimes to include crimes for which the maximum term is three years.

The essence of serving a term of imprisonment lies in the tergp@striction of
freedom of movement of the offender forced to serve time in prison henédssociated
restriction of civil rights and freedoms. The serving of a sentensabject to a special law
(Act No. 169/1999 Coll.).

In general, the term of imprisonment is determined on the basimakenum limit —
the maximum term which may be imposed is fifteen years @xtpara.1l), and also on the
basis of individual sentence categories. The minimum sentence famdakenum term
stipulated by the Criminal Code is 6 months, and there is no gentrdbr the minimum
limit in the Czech Criminal Code. It may be inferred from tthat the shortest term of
imprisonment is one day24 hours.

The Criminal Code recognises three forms of the sentence of imprisonment:
a) a suspended prison sentence or a suspended prison sentence with supervision
b) a sentence of imprisonment
c) exceptional punishment

Exceptional punishment means a sentence of imprisonment of between f&nd
twentyfive years, and life imprisonment. Exceptional punishment may be imhmrde for a
crime for which this punishment is permitted by a special Paheo€Criminal Code. If a court
imposes such a punishment, it may also decide that a term ofompest served in a stricter
security prison will not be taken into consideration for the purpose of tecomali prison
release.

A court may impose a sentence of imprisonment of between fiftegrivwaentyfive
years only if the degree of danger of the crime to societeng high or the possibility of
reforming the offender is particularly difficult to envisage. @ud may impose the sentence
of life imprisonment on an offender who committed a crime of murderrusde?219 para. 2,
or who intentionally caused the death of another person when committiagnigeof treason
(Art. 91), terrorism under Art. 93 or Art. 93a para. 3, a public threat ukdet 79 para. 3 or
genocide (Art. 259) on the condition that:
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a) the degree of danger of such a crime to society is extraofgimagh in view of the
particularly abominable manner in which the crime was committetheparticularly
abominable motive or the particularly grave or difficult to rectify consequenugs, a

b) the imposition of such punishment is required for the effective protedti society or
there is no hope that the offender could be reformed with a sentemspriionment of
between fifteen and twenfive years.

Community Service(Obecné prospéSné prdce)

Punishment through community service may be imposed for a crimehich wthe
Criminal Code in its Special Part stipulates a maximum trimprisonment of five years,
provided that a different form of sentence is not required for the pugdgsenishment in
view of the envisaged possibility of reforming the offender and therenaif the crime
committed. When imposing punishment, a court will consider the attituthe afffender and
his state of health (i.e. particularly whether he is capablegilar work). The court may
impose this punishment with a term of 50 up to 400 hours.

The punishment of community service entails the obligation of the cedvperson to
perform community service for socially beneficial purposes wittsoape stipulated, such as
maintenance of public areas, cleaning and maintenance of public budditigeads, or other
similar activities for the benefit of the local district, or the benefit of the state and other
socially beneficial institutions engaged in education and sciendeyesuschool education,
health protection, fire protection, environmental protection, promotion and fwoteaf
young people, animal protection, humanitarian, social, charity, religiousicahgducation
and sports activities. The work may not be carried out for gainful pespdsis punishment
was introduced into the Criminal Code by Amendment No. 152/1995 Coll. which was
effective as of T January 1996 and a further amendment effective as' daduary 2002
extended the range of ngmofit-oriented entities for whose benefit the work may be
performed; hitherto these were only local districts.

The convicted must perform community work in person, free of chargendnid iree
time but no later than within a year of the date the court ordeieg@unishment. If, from the
time of conviction to the completion of the community service sentéimeaffender did not
lead an orderly life or did not serve the punishment within the sietdpef time through his
own fault, the court will alter the sentence of community sermidés remainder to a prison
sentence, and each, and started, two hours of unserved punishment of comenuitgy s
count as one day of imprisonment.

The convicted person serves this punishment within the district cearirawhich he
resides. If the convicted person consents, the punishment may alsové@ setside this
district.

Fines (PenéZity trest)

A court may impose a fine of between CZK 2,000 and CZK 5,000,000 if the offende
profited by or attempted to profit by an intentional crime, or ifGnieninal Code permits the
imposition of such punishment in its Special Part. It is also poswbispose a fine for
intentional crimes and crimes committed through negligence forvthe&e maximum term of
imprisonment is three years and, in view of the nature of the atonamitted and the
possibility of reforming the offender, a prison sentence is not imposed concurrently.
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When determining the fine, the court takes into account the personal @relttpr
circumstances of the offender; it does not impose a fine ibibvsous that he lacks the funds
to pay it. The court may order that the fine should be paid in monthiginments of a
reasonable amount. A fine may be imposed on a juvenile only if he is gaeryblpyed. The
sum collected from a fine goes to the state.

If a court imposes a fine, it also provides an alternative punishment of impasbom
up to two years in the event that the fine is not paid by the setirteaHowever, the
alternative punishment together with the imposed punishment of imprisormegntnot
exceed the maximum term.

Discharge/Waiver

A court may discharge an offender if the crime committed ia tdsser degree of
danger to society, if the offender regrets the crime and convigaieghonstrates an effort to
reform himself and if in view of the nature of the offence conaditand the previous
behaviour of the offender, it may be reasonably expected that thadhearihe case itself
before a court will be sufficient for his reform.

Under the same conditions, discharge may be conditional, if the courtesng
necessary to monitor the conduct of the offender for a set periodefRegarding discharge,
the court will set a probation period of up to one year and will alder @upervision of the
offender. Supervision of the offender means it will be provided throughouprtimtion
period.

If the offender who was conditionally discharged has led an ord&lgriid complied
with the conditions imposed during the probation period, the court will atguit(the
offender is deemed not to have been convicted), otherwise the coudeuitle to impose
punishment. It may do this even during the probation period.

Conditional discharge(waiver) with supervision under Art. 26 of the @GahnCode
closely relates to discharge under Art. 24 of the Criminal Codebatid of them may be
applied under the same conditions. However, conditional discharge with sigemnder
Art. 26 of the Criminal Code is the more severe alternative iasot the final decision, but
conditionally subject to fulfilment of certain preconditions, is conmkeet@h a probation
period and may be made more severe by imposing reasonable ocestrimtid reasonable
obligations; and usually also usually the obligation is imposed on thedeif to endeavour to
compensate for the damage he has caused by the crime committed.

7.7. Inthe provisions of Art. 26 para. 4 (a) to (f) of the Criminal Codellastrative list is
given of reasonable restrictions and obligations which may be impos#te affender to
ensure that he leads an orderly life during the probation period. Reasoastictions and
obligations may be imposed in connection with a conditional cessationrimminal
prosecution, conditional discharge with supervision, suspended prison sentepeedsds
prison sentence with supervision and substitution of custody with the offepbiitge. These
may also be imposed in connection with the punishment of community sandder parole
with supervision. From the range of reasonable restrictions and abigjathe judge or
public prosecutor may in particular impose the obligation to:

- undergo training to acquire suitable work skills

- undergo an appropriate social training and corrective education programme
- undergo antdrug addiction treatment, which is not protective treatment

- undergo appropriate psychological consultancy programmes

- avoid visits to unsuitable environments and contact with specified persons
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- avoid gambling, fruit machines and betting

The court also usually orders the offender to endeavour to compensidite damage
caused by the crime; the obligation to provide compensation is mangatmynection with
the conditional cessation of criminal prosecution (Art. 307 and 308 of thren@t Procedure
Code) and oubf-court settlemengnarovnani)(Art. 309 para. 1 (b) of the Criminal Procedure
Code).

7.8. A general trend is becoming evident in the rule of law of the ICE=public, as
reflected in international documents on criminal law and punishmenthwtoaosists in
looking for more effective methods of fighting and restricting eti®n the other hand, the
unrestrainable growth in crime, its brutality and associated pabticerns are giving rise to
an atmosphere of repression not only among the public, but in a largef plaet criminal
justice system.

In spite of this, the meaning, purpose and function of punishment are pdrceive
differently; in the abstract sense of the word, punishment is @gaiceived as a necessary
means of redressing the balance of the social system. On a lsaimeare practical level
there is basic agreement that the purpose of punishment is as follows:

a) retributive and punitive — i.e. the offender should suffer appropriately apdriehed for
his crime

b) generally preventive — deterring other potential offenders from committing fringes
c) restitutive and satisfactory — with regard to the victim

d) neutralising — i.e. making it difficult or impossible for an offentiercommit further
offences (at least for the period of imprisonment)

e) socially rehabilitative — primarily aimed at the offender’s integratiom satciety

Punishment does not merely represent retribution for a crime ichGzaninal law;
the fundamental purpose and objective of punishment under Art. 23 of the Criminal Gode is t
protect society against crimes and from those who commit them.furtieer effects of
punishment are derived from the methods applied for achieving the purpose and the essence of
punishment: prevent the offender from committing further crimes, esllcat to lead an
orderly life and thereby have an educational effect on the resicadty The punishment
imposed must not be degrading.

When determining the type of sentence and its term, the courtitdxe®nsideration
the degree of danger of a crime to society, the possibilityfofréng the offender and his
circumstances. Important elements of the judicial individualisatigpunishment are also the
general mitigating and aggravating circumstances listed i€timinal Code under Arts. 33
and 34.

8. Conditional and/or Suspended Sentence, Probation

8.1.- 8.6. The most frequent and important means of educationally influencing the
offender and an important alternative particularly to sternh prison sentences is the
suspended sentence. The essence of this lies in the fact thatithpronounces a conviction
and imposes a sentence of imprisonment, but defers it (or ratheeswidie sentence of
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imprisonment) on condition that the convicted person behaves properly duringetthe
probation period and complies with the imposed conditions. A suspended sestefies i
accompanied by supervision of the convicted person or certain obligationssémttions are
imposed on him.

The legal nature of a suspended sentence in the Czech Republidersy debated
in theory and practice. A suspended sentence set out in Arts. 58 to G@bQirminal Code
may be considered a special form of setting aside an imposed pumnishrepecial method of
serving a sentence, or a special approach which, apart from punishnoemprcective
measures, is a means of achieving the purpose of the Criminal €askified as a threat of
punishment — Art. 2 of the Criminal Code)

The Criminal Code of the Czech Republic regulates the simplersiesppsentence as
follows: if, in view of the person of the offender, particularly wiglgard to his previous life
and the environment in which he lives and works, and the circumstantesaaise, the court
is justified in holding that the purpose of the punishment will be aathieven if it is not
served, the court may conditionally suspend a sentence of imprisonntierthevimaximum
term of two years. It will also set a probation period of betwaes and five years (for
juveniles between only one and three years) commencing when the verdes into legal
force.

The court may impose reasonable restrictions and reasonable ohkgari the person
punished with a suspended sentence as set out in Art. 26 para. 4 in ond&etbim lead an
orderly life; as a rule, the court should also order him to endeavaonipensate for the
damage he has caused by his crime.

If the person given the suspended sentence leads an orderly life dheripgpbation
period and complies with the imposed conditions, the court will acquitdtimerwise it will
decide, and may do so even during the probation period, that the sentertme sethved. In
exceptional cases the court may, in view of the circumstances addband the person of the
convicted, uphold the suspended sentence even though the convicted person hasiggven ca
for ordering that the sentence should be served, and

a) order supervision of the convicted person

b) b) extend probation by a reasonable period of time, however of not more thgedvs,
while it must not exceed the maximum term of the probation periodwein Art. 59
para. 1 or

c) order reasonable restrictions or reasonable obligations not hithgrbsach and as set out
in Art. 26 para. 4 in order to encourage him lead an orderly life.

If it is determined that the person given a suspended sentence hasiproself, or if
he is deemed to have proved himself (ie the court will not makeisiaewithin a year from
the expiry of the probation because of a fault of the convicted persergffender is deemed
not to have been convicted.

A suspended prison sentence with supervision under Art. 60a and Art. 60b of the
Criminal Code (introduced by amendment to the Criminal Code No. 253/1997 Coll.) differs i
that the term of the sentence the serving of which can be condyisnalbended may be a
maximum of 3 years (as opposed to 2 years), and also in that corngumigmthe suspended
sentence the court is obliged to order supervision of the offender. b aupervision is to

2P. Samal; F. Pary,- S. Rizman,: The Criminal Code: Commentary, 3rdiealj Prague, C. H. Beck 1998
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ensure more intensive monitoring of the offender’s conduct during the molpriod and
also provision of necessary care and psychosocial assistance. R&ases#ictions or
reasonable obligations may be imposed on the offender as part of theoosnskt for the
probation period in order to make him lead an orderly life. As a h#egdurt also orders that
the offender should endeavour to compensate for the damage he has caused by his crime.

The suspended prison sentence with supervision is a typical form ofipmlvelich
facilitates achievement of the purpose of punishment as defined bgriimenal Code,
without any severe repression. Just as in other countries of contiBenvgle, this provision
was influenced by the Frendelgian concept of suspending a prison sentence for a probation
period during which the convicted person has to observe certain reasicti comply with
certain conditions.

Probation is one of the methods of dealing with an offender, which comthiees
penological (penalty, restriction) and social (supervision, assigtaasmects. It is the
institutionalised supervision of the offender’s conduct. The same princml®bservance of
the conditions imposed during the probation period, is also applied to condigmzale from
prison. Another probation element introduced into Czech criminal lagrsleg conditional
discharge with supervision. The term ,supervision® is used consisteatlgstablish
conformity of terminology.

Supervision under Art. 26a means the regular personal contact of thdeofieith an
officer of the Probation and Mediation Service (probation officeRpumeration in creating
and implementing the probation programme during the probation period and nmgnitori
adherence to the conditions imposed on the offender by the court or stipaydtes law. The
probation officer supervises the offender.

The purpose of supervision is:

a) monitoring and control of the offender's conduct thereby ensuring the pooteuit
society and diminishing the possibility of his committing further crimes,

b) professional guidance and assistance provided to the offender to ensure liwds an
orderly life in future.

The offender on whom supervision is imposed is obliged to:

a) co-operate with the probation officer in the manner set by the probaticerdffased on
his probation programme,

b) appear before the probation officer on dates set by the probation officer,

c) inform the probation officer of his residence and job, and observe reasomedsares or
obligations imposed on him by the court and other circumstances impdaiant
supervision, as set by the probation officer,

d) allow the probation officer entry into the dwelling where the offender resides.

Unless the presiding judge determines otherwise, the probation afficepletes a
report at least once every six months by which he informs thedprggudge of the court
which imposed supervision of the progress of supervision of the offenderyatseiof the
reasonable restrictions and obligations and his circumstances.

8.7.- 8.9. The Probation and Mediation Service is structured as an organisageraly
of the state and is responsible to the Ministry of Justice. listsnsf autonomous Probation
and Mediation Service Centres usually operating in the location aoligtvect court (or circuit
or municipal courts with the same jurisdiction status). If two orendistrict courts reside in
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one location, only one centre may be set up. The Probation and Mediatuee $etheaded
by its director, who is appointed and replaced by the Minister of Justice.

The staff of each centre consists of at least two probation addtine service
officers with a university degree and one assistant with a secondary school teatifigate.

The local jurisdiction of the centres to deal with probation and medi& in line
with the local jurisdiction of the court and, in preliminary proceedirtge prosecutor in
whose district the centre operates. In order to speed up proceedirfgs atinedr reasons, the
presiding judge or the single judge of the relevant court and, in pmalynproceedings, the
prosecutor may order that the action required is taken by the a¢entreose district the
person subject to such action lives.

The centre may also be further structured as required into deptstrieusing
particularly on young accused persons at an age close to the agavehile, or on users of
narcotic and psychotropic drugs.

The Probation and Mediation Service Act No. 257/2000 Coll. specifies dipe snd
content of the work of this service. Its jurisdiction is defined in accordanbehetprovisions
of the Criminal Code and the Criminal Procedure Code.

The Probation and Mediation Service creates preconditions for aifcase,deemed
appropriate, to be tried in one of the special types of criminal @daugs or punishment may
be imposed and completed which is not a sentence of imprisonment, or coatodhe
substituted by an alternative measure. For this purpose, it providessmwotd guidance and
assistance to the accused, monitors and controls his conduct-apdrates with his family
and the social environment in which he lives and works so that he charleaderly life in
the future. Probation for the purpose of this law means organisatiorupatvision of an
accused, charged or convicted person (hereinafter the ,accused”),nchenkihe serving of
sentences which do not involve imprisonment, including the obligations antttiess
imposed, monitoring the conduct of the convicted person during the probation period of
conditional release from prison, individual assistance to the accodeguaing him towards
an orderly life, and compliance with the conditions imposed on him byotin¢ @r the public
prosecutor, thereby redressing disturbed legal and social relati@asatidn means otdf-
court action to settle a dispute between the accused and the injuyedupa activity directed
at settling a conflict in conjunction with criminal proceedings. MBdh may take place only
with the express consent of the accused and the injured party.

Probation and mediation work involves the following in particular (Art. 4):

- obtaining data on the accused and his family and social background

- creating conditions for deciding on the conditional cessation of criminal
prosecution, or for approving an eaftcourt settlement particularly by negotiating
and concluding an agreement between the accused and the injured party on
compensation for damage, or an agreement on arofa@aurt settlement or
conditions for further procedures of this kind or punishment not involving
imprisonment

- supervision of the accused person’s conduct in cases when it was dedieeldce
custody by probation supervision

- supervision of the accused person’s conduct in cases when supervision was
imposed, monitoring and control of the accused during the probation period, control
of the serving of other punishment not involving imprisonment, including
community service, monitoring compliance with protective measures
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- monitoring and control of the accused person’s conduct during the probation period
in cases when a decision was made on the conditional release aintieted
person from prison.

The Probation and Mediation Service also helps to rectify the conseguehthe
crime inflicted on the injured party and other persons affected by the crime.

9. The Prison System and Aftercare

9.1. Organisation of the Prison System

The Prison Service of the Czech Republic (Act No. 555/1992 Coll.,, which was
amended by Act No. 460/2000 Coll. defining the status and tasks of the Besane),
administers the prison system. The Prison Service is a depaimet Ministry of Justice.
The Minister of Justice manages the Prison Service throughegt@irGeneral whom he
appoints and replaces. The Director General is responsible to thstévliof Justice for the
work of the Prison Service.

The Prison Service comprises the General Director's Officeentien centres (for
custody) and prisons (for imprisonment). Individual prisons, i.e. facilfbessustody and
imprisonment, are established and abolished by the Minister of JuBlieehead of each
prison is the director appointed and recalled by the Director General of the Prigice.Ser

The Prison Service also has a separate organisational und tadelnstitute of
Education, which organises the vocational training of staff working in the prison system

Under the relevant legislation, the Prison Service is responsibted enforcement of
custody and prison sentences. By using appropriate resocialisationnpmoggdt influences
the persons serving a term of imprisonment so that the punishmert s&hteve a positive
effect on their life after they are released. The Prisoni@&eis also engaged in economic
activity within the scope required for the inmates to be assigned work wivargse sentence
(or even when in custody).

Another important task of the Prison Service is maintaining ordersafedy in the
buildings of the judiciary.

The Prison Service is divided into the prison guards, justice guardsdamdistrative
service. Prison guards and justice guards have the status of ahsamiee. Prison guards
guard, present and escort detainees and inmates, whereas jugtitse ngamtain order and
safety in court buildings, public prosecutor’'s office buildings and inbiédings of the
Ministry of Justice. The administrative service handles the gaonal, economic,
educational and other specialist activities in the prison system, including hreshidee.

9.2. Act No. 169/1999 Caoll. regulates prison sentences. Under this act (Artsé)tence
or penalty may only be enforced in a manner which respects the pgedsgméy of the
convicted person and limits the harmful effects of imprisonment; howévenay not
endanger the required protection of society. The inmates must tetitneaa manner which
safeguards their health and if, the term of the sentence so fesoth attitudes and skills
should be encouraged which will help the convicted person return to the camouiside
and be able to live an independent-abiding life.
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When received at a prison, the convicted person must be demonstrabisriseal
with his rights and duties under this law and other procedures (tteefieeaPrison Sentence
Rules issued by the Ministry of Justice and the internal rules of individual prisons).

Prisoners are placed in cells and the men are always sep@iocaethe women. As a
rule, juvenile prisoners are also separated from adult inmatestedpaffenders from those
convicted and serving a sentence for the first time, those convicteddntional crimes from
those convicted of crimes through negligence. Prisoners with meriiehawrioural disorders
are also situated separately, as well as certain other godupmvicted persons requiring
special treatment. A special group is formed of prisoners selfegentences. They are
placed in specially allocated areas of selected maximum security prisons.

In practice these prisoner placement rules are met depending aocthramodation space
available in each prison. In situations when the accommodation capagtysons is not

sufficient and the prisons are overcrowded, it becomes very difftoulineet all the

requirements of the law.

Prisons are establishments for the collective accommodation oherss The ,one
cell — one prisoner* system cannot be applied as yet in view dtthetural design of the
premises because the interior-ayt in most prisons was dimensioned for the traditional
placement of the convicted in groups of prisoners. A-kengn problem is also the overall
lack of space for prisoners, their leisure activities and the needs of the prigon staf

The Prison Sentence Act guarantees the rights of prisoners asdofhe of these
complies with the European Prison Rules and other international docuiient$N Human
Rights Convention and so on).

Prisons create conditions for assigning work to prisoners either in their own workshops
or in manufacturing centres, or in external companies. The prisonétten consent is
required in order for him to work for a company which is not run by the ge.g. for a
private firm). The prisoner may withdraw his consent within the nestice period; the
withdrawal of consent may not be deemed to be a refusal to work, i.e. a disciplinary.offence

The working conditions of prisoners are subject to the same regulatsornisose
applying to the rest of the working population. Prisoners are entitladiage depending on
the quantity and quality of work. A government decree sets out in tregatbnditions for the
remuneration of prisoners who are assigned work while serving axsent®eductions are
made from prisoners’ wages to pay child maintenance if the prisomdiged to do so, as
well as deductions for covering the costs of imprisonment and custoyttarddebts of the
convicted. Total deductions may not exceed 86% of the net wage. Thadema the wage
is the prisoner’s pocket money (12%) and any amount left over is depositkis personal
account the in prison. If a disciplinary penalty is imposed, the pocket money may be reduced.

A persistent problem is the lack of job opportunities for prisoners. Only about 50% ca
be assigned work.

Prisoners are provided with regular meals, while considerationvés go state of
health, age and difficulty of the work performed. As far as the tpesaroutine of a prison
permits, consideration is also given to the cultural traditions diglotes customs of each
prisoner.

Prisoners are ensured an etgbur period of sleep daily, time required for personal
hygiene and cleaning up, meals, at least one hour for outdoor exetiageasonable period
for personal leisure.

Prisoners are issued with prison clothes suitable for the weatimglitions and
sufficient to protect their health. Prisoners have a right to rakdare and treatment. In the
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event of illness or injury, they may be put in the Prison Hospitaxireme cases a prisoner’s
sentence may be discontinued for a necessary period to be spent ial lavsjoit treatment
outside prison. At their own request and if prison conditions permit, female prisondwsem
their children, usually up to the age of three, so they may lookth&ar while serving their
sentence. So far this has been applied only rarely in practice.

Prisoners are entitled to receive and send correspondence at theixjpense and in
general without restriction. However the Prison Service is edtith check correspondence
for security reasons. It is forbidden to check correspondence betwegnisitieer and his
lawyer or between the prisoner and state authorities (this pdiesto foreign consulates or
international organisations).

Prisoners have the right to receive visiting relatives for & tohe of three hours in
one calendar month. Visits usually take place in rooms designeddqgrutpose and at times
set by the prison director.

In exceptional cases, the prison director may permit visits in sawh controlled by
Prison Service authorities. Here a prisoner may be allowed undtpelogonal contact with
his wife during the course of the visit.

Prisoners are also ensured the right to religious services andsetiveces serving
humanitarian purposes. Prisons therefore allow (usually on days Ofjoggt religious
ceremonies to be held for prisoners. Attendance at these religgoeimanies is of course
voluntary. Legal regulations set out the conditions under which officials otesgfischurches
and religious communities may-operate with prisons to provide religious services.

Prisons also allow appropriate authorities (and -g@vernmental and charity
organisations too) to provide prisoners with social services or aihes fof charity to help
prepare prisoners for their future independent life when released.

Prisoners are entitled to order daily newspapers, magazines anddidbkes own
expense and may borrow appropriate publications (including legal regshatfrom the
prison library to satisfy their cultural needs.

A prisoner can also buy food and personal articles in the prison shop. sasrcra
usually made by direct debit from the part of the money the prisamefreely spend. If a
prisoner is sent money, it is transferred to his account which reedpend maintained by the
prison.

Each prisoner has the right to receive a parcel containing food asmhpkarticles
weighing up to 5 kg twice a year, usually for his birthday and @haist The Prison Service
officers check the parcels. The legislation concerning recejmrotls was widely discussed,
particularly whether it should be subject to restrictions at(aghrt from checking their
contents). The view prevailed that it was not necessary to serglspaontaining food and
personal articles because prisoners could purchase these in prisorastiojpe frequent
sending of parcels would facilitate the smuggling of prohibited items into prisons .

Prisoners with the required aptitude are enabled to attend basicssoh@acondary
vocational schools, or may attend various courses to improve theirlspestidls. Prisoner
education is usually provided in the educational centres of the PrisaneSdrisoners may
be allowed a higher form of study. Prisoners serving a sentendewnsgcurity prison (with
supervision, control), or in a prison for juveniles, may be allowed feegeement outside the
prison to attend school (attend classes, take examinations, etc.).

An important provision of the Prison Sentence Act is the articldherptotection of
prisoners’ rights (Art. 26). In order to exercise his rights antffipt interests, the prisoner
may file complaints and applications to the authorities responsible fangleath such cases.
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Prison directors are obliged to ensure that such applications and oampla immediately
delivered to the appropriate recipients. Prison service staffidiged to safeguard the rights
of prisoners serving their sentences.

If during a prison sentence it becomes apparent that a prisonengsrésocialised,
his sentence may be interrupted for up to 20 days during a calendak yesoner may have
his sentence interrupted for up to 10 days for serious family reasdng sentence may also
be interrupted for an essential period of time for serious heatoms. The prison director
decides on interrupting a prison sentence and the period of interruptdedusted from the
sentence (however if a prisoner injures himself intentionally aadntrent had to be provided
immediately outside the prison medical facility, the period ofringgion is not deducted
from the sentence).

As regards convicted juveniles, an individualised approach to treatsiecteasingly
applied in order to prevent the negative effects of isolation of jlagefmbm society as much
as possible during their imprisonment. Convicted juveniles should bedtieaaemanner that
develops their mental, emotional and social maturity. Emphasisdedotan acceptance and
awareness of personal responsibility for the crime they contmiBducational and work
activities of convicted juveniles should be directed at obtaining knowladdeskills which
would help them to find employment once they are released from prison.

Accused persons who have not yet been convicted and are held in prissuljece
to custodial arrangements. Due to the fact that this concernstrestof personal freedom,
custody conditions have to be governed by the law (and not merely by a datredlafistry
of Justice). This came with the Custody Act No. 293/1993 Coll. (amendesk\mral
provisions in 2000). The fundamental principle of custody is the presumptiomadfence,
i.e. that nobody taken into custody may be considered guilty until pronouncdogual final
court decision. Hence during custody the accused may only be subjesteth teestriction as
is necessary to achieve the purpose of custody, to observe prisonnailés aecurity (to
prevent escape and so on). The human dignity of the accused may not loeasiouse may
not be subjected to physical or mental pressure.

Foreigners, immediately after being taken into custody, must benetbof their right
to contact the diplomatic bodies of the country whose citizens tleegrat the officials of
these diplomatic bodies may visit their citizens in custody without any restsact

The public prosecutor regularly inspects the places where custodynpridonment
are enforced. He is entitled to visit all places where prisotesees are served at any time,
inspect prison documents, talk to the prisoners without the presence ofjpetkens, and
request relevant explanations from the Prison Service. When on artimsgé@ prison, the
public prosecutor may issue orders on the spot for observance of m@wlagplicable to
prison sentences. He may also order the release of a persaallyillsgbjected to
imprisonment or held in custody.

The supervision of the public prosecutor does not override the obligation efisoa
Service authorities to perform their own control activities. Theidthy of Justice through the
minister’s general inspectorate is also directly involved in control and superaisiivities.

9.3. A convicted person may only be taken into a prison on the basis oftarmecdurt
order.

A sentence of imprisonment is served in prisons which are dividedcordance with the
method of external guarding and security into four basic types as follows:

- with supervision
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- with control
- with security
- with stricter security

Various types of wards may be established in one prison.
In addition to these basic types of prison, there are special prisons for juveniles.

The court decides in which kind of prison the convicted will serve hitesee. As a
rule, the court sends to a prison with supervision any offender who hasdrgenced for a
crime of negligence and who has never been sentenced before forrdionatecrime. In
principle, it will send to a prison with control an offender who has citteeha crime of
negligence and has served a sentence of imprisonment before foergional crime, or an
offender who has been sentenced for an intentional crime for whichatkienom term is 2
years. People convicted for intentional crimes are usually sanpison with security unless
lower-security prisons are considered. Offenders who are sentencedefoorliivho have
committed a particularly serious crime for which a prison sesta@icat least 8 years is
imposed, or offenders who committed intentional crimes and have abscomalecuitody or
from a prison in the last 5 years are placed in prisons with stricter security.

A decision to transfer a prisoner to another type of prison is mathelgourt, which
will take into account progress in theaducation of the prisoner.

The prison director is obliged to petition the court on the transfarmfsoner to a
different type of prison if he believes that the transfer waifitabute to achieving the purpose
of punishment. The convicted may make an application himself to the court propassfgrtr
to a different type of prison.

If a convicted person absconds from custody or from prison, or attemgtsiehwill
be prosecuted for the crime of obstructing the enforcement of arabdfecision (Art. 171 of
the Criminal Code) and may be sentenced to prison for up to 5 years or fined.

There are 35 prisons in the Czech Republic (including custodial prisbms)sons
have a capacity of more than 1000 places for prisoners, while thatgaganost prisons is
300 to 600 places. Some prison buildings are rather outdated becauseetlestarcal
buildings, in other cases prisons do not fully meet requirements bebayseere converted
from former hostels for manual workers of various industrial ents&apior from former army
buildings and so on. Every year considerable sums of money are inveitedorison system
on improvements to ensure that prison buildings meet the legislatiuerements (and
international conventions) for the environment in which prison sentences are being served.

Foreigners account for about 10% of those convicted serving a ternpagomment
in Czech prisons. About 20% of accused persons held in custody are forigmersajority
of the foreigners are from Slovakia, Ukraine, Belarus, Moldavia and the former Ywigpaks
well as Vietham and some Arab countries, and from Poland and Germany.

At the beginning of the 1990s, the Czech Republic acceded to the imteahati
Convention on the Extradition of Convicted Persons (The convention came agddoithe
Czech Republic as ofAugust 1992). Convicted persons may also be extradited on the basis
of bilateral agreements on legal force which the Czech Repabticluded with several
countries. Several dozen people are extradited from the Czech Regudilcyear to serve
prison sentences in other countries.
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9.4. Conditional Release (Parole), Pardon and Adtre

If a prisoner has served half of the sentence and proved by his behawtbur a

observance of his duties that he has reformed sufficiently to betegpe live an orderly life

in future, the court may release him on parole. The court may afsfitionally release a
prisoner eligible for the aforementioned reasons and will accegpaentee provided by a
civic association that his reform will be completed. A civicoaggtion for this purpose is
understood to mean particularly a trade union or other social organsgatvork teams and
the church, with the exception of political parties and movements. Esseeiations may
propose to the court that they are prepared to undertake to guarémteeatethe convicted
person, if there are preconditions that a team effort will have a positive effechon hi

Persons who are sentenced for serious crimes, an exhaustivewisicbfis given in
the law, may be conditionally released only after servingthwds of their sentence. Persons
sentenced for the exceptional sentence of life imprisonment magpruktionally released
only after serving at least 20 years of their sentence.

There is no unity of opinion in professional circles regarding conditi@h@hse from
prison; some people rightly argue that parole is actually counterpiasitie the purpose of
life imprisonment, others point out that even life prisoners should beell to live in the
hope that there is a chance of release, which may positively motivate their behapioson.

The court sets a probation period for parole of between 1 and 7 yearsourhenay
impose reasonable restrictions and obligations on a person on parole,ssaotidaug
addiction treatment, training to acquire work skills or attendancwlstaining and re
education programmes, refraining from visiting unsuitable places@oa.sThe court may
also impose supervision of the paroled prisoner. Supervision means gggianal contact
between the paroled prisoner and his probation officer. The purpose of sopersito
monitor and control the behaviour of the person on parole, checking whethexdmepiying
with the conditions imposed by the court, professional guidance and assistancedpmtiee
person on parole to help him live an orderly life.

If a person on parole lives an orderly life and complies with the tonsliimposed on
him, the court will rule that he has proved himself, otherwise litdecide, and may do so
even during the probation period, that he will serve the remainder of his sentence.

Under Article 69 (g) of the Constitution, only the President magtgrgpardon. The
granting of a pardon means waiving or reducing a sentence imposed byutiestaying
criminal prosecution, or deletion of the conviction. A pardon is not sulgetiet prisoner’s
application although the President usually decides whether to grand@n on the basis of an
application. The President may deal with an application for a pardors aavhior request the
Minister of Justice for an investigation and opinion. However the Minisimself may not
decide on a pardon and if he believes that there are reasons for granting pardibsubent
to the President an application setting out his standpoint. The Prede@des when the
Minister of Justice may deal with the application for a pardon hinaselfreject an unfounded
application.

Political discussions often focus on the issue of the extent of tasidEnt's
constitutional powers to grant a pardon. There are proposals to tbetleffiea pardon should
be subject to the positive recommendation of the Minister of Justicéat the President
should be allowed to grant a pardon only after completion of crimina¢@dangs, taking into
consideration its results, etc.

The President may grant a general pardon (amnesty) under thet@omstby a
decision whose validity requires a joint signature with the PNhméster or a member of the
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government authorised by him. In the event of an amnesty, it is thengoar which
assumes coesponsibility for the President’s decision.

In the Czech Republic general pardons (amnesties) are grantedregutently. This
usually occurs with the election of the head of state or on theiogoasimportant state
anniversaries or other events of importance. For example, aft¢éotttigarian regime was
overthrown, the President declared a wideging amnesty on"Wanuary 1990, under which
about 24,000 of the total prison population of approximately 33,000 prisoners eede fr
This wideranging amnesty caused certain problems because society wasdyfar such a
massive return of prisoners to community life within such a shadgef time. The relevant
authorities providing assistance to released prisoners (accommodatemration into the
labour market etc.) were not prepared either, and even charity @tiyamsscould not fully
cope with the problems that arose.

Parole officers are entrusted with the care of released prssofteey operate within
the local authorities and look after people who have been unable to adjust to socretardhe
also parole officers who specialise in dealing with juveniles. Uptease from prison, the
convicted person is instructed to contact his parole officer, whohefii him return to the
community outside (accommodation, employment and so on). An inadequacy ydttdm s
that contact with the parole officer is voluntary for releasedqmer and many of them do not
avail themselves of this option, although they are not able to copeheithsocial situation
on their own. Prior to release from prison, prisoners are preparethdiorreturn to the
community outside and the social workers of the Prison Service prdvete with the
necessary assistance. Various -gomernmental and charity organisations, churches,
foundations and so on also participate in the system of care faélpasoners. It should be
noted that society is generally aware of the need to help edi@aisoners in their return to a
free life.

10. Reform Plans

10.1. The Czech Republic’s legal system has been significantly mhakethe socie
political changes the state experienced. After the collapdedbtalitarian regime at the end

of 1989, profound economic, political and social changes occurred which subsequently
affected all walks of life. Inevitably, these events influencechttare of the legal system and

its overall reform is regarded as essential.

The current Criminal Code no. 140 of 1961 was repeatedly amended arid®a@&ier
was necessary to make further profound changes to this Code, theaCirocedure Code
no. 141/1961 Coll. and other criminal legislation. These legislative chanugy be
characterised as an effort to respond quickly to changes in saocttheir key objective was
to eliminate the most flagrant distortions of criminal law of the totaditeperiod.

As regards the overall concept of the Criminal Code and the CiiRioeedure Code,
there were only a few changes of a more profound nature. As a consegirencurrent
Criminal Code and Criminal Procedure Code is not in conformity Weghchanging realities
of society, inadequately ensures the protection of freedoms and aigthts individual and
contributes to the stability of society only to a limited extdntis therefore generally
acknowledged that it is necessary to proceed with the new codificaft substantive and
procedural criminal law in the Czech Republic.

From the beginning of the 1990s, background documentation and source data for the
new codification of the Criminal Code and Criminal Procedure Codebeas) compiled
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with varying degrees of intensity of effort and in different fornmsainly under the
sponsorship of the Ministry of Justice, which set up a reform task& émmmprising judges and
state prosecutors, legislation staff of the Ministry of Jusdiog the Ministry of the Interior,
and further agencies and institutions, including officials engagdukifigld of criminal law.
In 1995, the Minister of Justice officially appointed a twemigmber commission for the-re
codification of criminal substantive and procedural law. The commisgrogressively
produced some sectional documents which were published in professional soancal
inspired sound professional debate. This period-cbrkfication work may be summed up as
a stage of discussion on the objectives and form of the proposed chadgls anethod of
their implementation and introduction into practice. These discussicagedrthe clarifying
of views as to whether and to what extent to incorporate into thenGzeninal justice
system, based on continental (inquisitional) procedure, some elemettie aflversarial
system and other approaches applied particularly in A8ghkon countries. Some of the
proposals were accepted after a profound exchange of opinions and thenssnaenflicting
views and attitudes of representatives of the authorities respofwmildeminal proceedings
and scholars from academic and research institutes were recowdih the progress of time.
The opinion prevailed that in principle the current continental conceptnoihal procedure
should be preserved and the required reforms carried out within its context.

In 1997, the Minister of Justice appointed a new commission for ibedication of
the Criminal Code and Criminal Procedure Code comprising almogtfi@mbers. Its task is
to complete the reodification work within a reasonable period of time, which is considere
to be around the time the Czech Republic is accepted as a memther BY). There are
clearly several reasons for the legal system of the CzegubRe to be brought into
conformity with the system of other member countries and the acgoismunautaire before
the country joins the European structures and be firmly establishednbidgshconcept and
application in practice.

At the beginning of 2000, an international scientific conference wasteliscuss the
»concept of the New Codification of criminal law of the Czech Repulals elaborated by
the commissiofl. The Draft Concept was also presented for comments to home arghforei
experts'®. The Concept was published together with other papers presentedanférence
in professional journals.,

Thus, after approximately 10 years, the debate was successbdbdcas to how
society should apply criminal substantive law procedures to crimeaaooimprehensive
concept for the Criminal Code of the Czech Republic was achieved.

The Concept became the foundation for drafting the principles of theafication
of criminal substantive law of the Czech Republic, which were apprbyethe Czech
government on condition that the wording of the new Criminal Code is pcepard
presented to the government by the end of 2002 and then submitted for distogsien
legislative bodies.

The main objectives of the new codification of the Criminal Codesvget out as
follows:

° p.Samal, Z.Karabec: "On the concept of theadification of criminal substantive law”. Pravnikawyer's
Magazine) no.4/2000,pages 3237

10 Specialist opinion prepared by Prof. Dr.jur. Drfiuc. Hans Heinrich Jescheck, emeritus. Director of the
Max-Planck Institute for Foreign and International Griad Law in Freiburg (Germany).

1 Concept of the new codification of the criminaibstantive law of the Czech Republic*. Acta Univetis
Brunensis, Juridica, no. 246, Masaryk UniversitBmo, 2000, 255 pages.
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ensure the full protection of civil rights and freedoms

ensure the implementation of the criminal policy of a democratic society based on
humanitarian principles, directed at social reintegration of offenders, and ensure
reasonable satisfaction for crime victims

achieve greater differentiation and individualisation of criminal liability of
individuals and the legal consequences of this liability and also enable, under
strictly defined conditions, to define the criminal liability of legal enditie

provide comprehensive legislation for the protection of juveniles by interlinking
criminal juvenile law with other relevant areas of the legal system

change the overall philosophy of imposing sanctions so that a sentence of
imprisonment is applied as ultima ratio and emphasis is placed on the broad use of
alternative sanctions to ensure positive motivation of offenders

consistent removal of all relics of the ndamocratic concept of the function and
purpose of the Criminal Code and ensuring there is no ideological continuity with
the legal system of the totalitarian period

achieve a level comparable with criminal law of a modern European standard while
respecting the Czech Republic’s international obligations and requiremeintg aris
from European integration procedures.

The most important proposed changes to the Criminal Code are in particular:

introduction of the formal concept of a crime (to replace the current material
concept),

binary categorisation of indictable offences into crimes and transgressiens (t
current concept of a single category of offence will be abandoned). This
categorisation will also form the foundation for various types of criminal procedure,
i.e. simplified proceedings, diversions and alternative approaches to transgressions
will prevail,

circumstances excluding illegality will be extended to include ,consent of the
injured party”, however this circumstance will not apply to cases of euthanasia,
»-admissible risk in production and research” will be included in the circumstances
excluding illegality,

introduction of criminal liability of legal entities,

new systematic arrangement of the special Part of the Criminal Code sadhst pr

is given to the protection of fundamental human rights and freedoms of individuals
over the collective interests of society and the state.

It should be noted that the new codification of criminal proceduraiMasvdeveloped
in parallel with the concept of criminal substantive law. The ungehsome of the problems
of criminal procedure, particularly the need to speed up and simpiifynal proceedings,
demanded that certain procedural issues be dealt with in a fundammemiaér as soon as
possible without waiting for the overall new codification of the @rath Procedure Code.
This occurred with Act No. 265/2001 Coll., which fundamentally amended tlstingxi
Criminal Procedure Code effective as 8fJanuary 2002. This amendment realises a range of
envisaged codification aims and is therefore perceived as tred stage of the overall new
codification of criminal procedural law. Hence the overalcodification of criminal
procedural law (the Criminal Procedure Code) will be completedadtdy assessment of the
effectiveness of this major amendment.
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10.2. The experience of the Czech Republic confirms that alternative hmoerg and
various forms of diversions in criminal proceedings may be effedtigruments for
simplifying and speeding up criminal procedure. However their indispusadpiéicance lies
above all in appropriate differentiation and individualisation of imposectisas with regard
to the offender’s circumstances and the gravity of the crime dbeamAlternative sanctions
imposed instead of a prison sentence are a much better way of takingouatabe interests
of the crime victim and effectively securing compensation fordamage caused by the
crime.

On the other hand, criminological and penological findings indicate thantence of
imprisonment cannot always be expected to attain the purpose of punisimdesgntencing.
In the Czech Republic prisons are becoming overcrowded, the detefeehbéf sentence of
imprisonment is insufficient and does not result in the reform asdai@alisation of prisoners.
It is obvious that

- therapeutic reeducation programmes may not be fully effective in a prison
environment which is inherently unfavourable for providing a positive influence

- the limited effectiveness of specificeglucation programmes arises from the fact
that they are applied to unsuitably selected individuals

- it should be admitted that there are certain categories of offenders (convicted
persons) who resist any-eglucational efforts during their imprisonment.

Hence a great deal is expected of various alternative forrpani$hment (including
diversions in criminal proceedings) in the Czech Republic. Appropgegtslative provisions
should therefore be adopted to achieve these expected results. Of redasidesistance in
this respect are various recommendations and resolutions of thetikespmdies of the
Council of Europe aiming at wide ranging introduction of community sanctions.

The experience of the Czech Republic also confirms that whemaditers to
imprisonment are applied there are certain conservative attivldes should be overcome,
as reflected in the approach of courts and other authorities respof@ibleriminal
proceedings, as well as certain mistrust on the part of the pwdlich often displays
repressive attitudes and expects that the punishment imposed and thié sar@encing
policy of the state will primarily have a deterrent effect on the offender.

For example, the findings of a criminological survey focused on thedunttion of
community servicé? in the Czech Republic show that this form of punishment was difficult
to implement initially mainly for the following reasons:

- the people dealing with theoretical issues and those engaged in the field of practice
were slow in coming to agreement about the suitability and effectiveness of
establishing and using alternative sanctions

- conservative attitudes were displayed by judges accustomed to imposing traditional
sentences

- there were doubts among people engaged in the field of justice whether alternatives
to imprisonment would have sufficient deterrent effects and whether in actual fact
they would constitute a sanction for the offender

12 As a part of this survey, 335 court files and diecis were analysed concerning the sentencingrafremity
service according to Art. 45 45a of the Criminal Code; in total 669 judgestestarosecutors and probation
officers were asked to present their opinions enkity issues of the legislation and applicatiothif sanction.
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- an established system of prisons was available for enforcement of traditional
sentences of imprisonment whereas enforcement of alternative sanctions was
initially insufficiently secured in terms of organisation or institutions.

The current prevailing trend towards further development of altersatiee
imprisonment is also supported by the progressively growing publiestter methods of
dealing with offenders and the effectiveness of the criminacpisiystem. Economic aspects
also play a role because the increasing costs of criminatgqustid the prison system
constitute a burden for the state budget. This trend may be summedsapiriy that in the
criminal policy of the Czech Republic the view is gaining ground that purpose of
alternative sanctions is not just to alleviate criminal repyasse. a lenient attitude to crime;
on the contrary, appropriate application of alternative sanctionsendble, in restraining
crime, to focus on the most serious offences and the most dangerous offenders.

10.3. The criminal and sanction policy of the Czech Republic, in comparistin tive
average length of imprisonment imposed in West European countries,safgpbarrelatively
severe and repressive. This reflects the concerns of a part@t¢icd population about crime
and there is even criticism that the sanction policy is too tlexad does not act as a
sufficient deterrent. It should be mentioned for illustration thaetample in 1999, a total of
672 prison sentences were imposed from 5 to 15 years, i.e. 4.4% of theutatar of all
sentences imposed, a total of 11 exceptional sentences from 15 tor&5agda4d life
sentences.

However, references are made in specialist literature téatitehat when prisoners
serve sentences of imprisonment with terms of more than 5 yeaitgnpi@ry problems arise
due to the londerm isolation of the convicted person from the outside community, the
negative effects of the prison environment, adjustment to the prisecuube and so on.
The purpose of punishment is thus often reduced to merely removing thetedrixaen the
community and the reducation and reocialisation function of imprisonment is limited.
Consequently, empirical criminological research focuses on the waldleseffects of long
term imprisonment.

In general, increases in sanctions are not envisaged, and insiathdbét an issue of
appropriate differentiation in when to impose them, based on the prirtdi@ppropriate
relationship between punishment, the gravity of the crime committddttze offender’s
circumstances.

Further hitherto unused sanctions are to be incorporated into the neimali@ode,
in particular house arrest, including the future possibility of elaat monitoring for this type
of sanction. The range of community sanctions is also expected xbelmeled, with different
enforcement regimes and varying intensities of restriction awidtisn, such as weekend
sanctions and different forms of detention.

Further sanctions are proposed in conjunction with the debate on the intvaduoicti
corporate liability, which will affect the assets of a cnally liable legal entity, such as
prohibition of subsidising legal entities from the state budget, thailusion from public
tenders, bans on conducting specific business activities and winding upniespecluding
conditional termination of business.

In view of the social harm caused by some forms of crime, such asealated crimes,
racially motivated crimes, organised crime, serious economioesriand so on, state
prosecution tends to recommend more severe sentences for these Withen the context
of the reform, it is envisaged that the maximum term of imprigoniwill be increased from
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the current 15 years to 20 years. This would establish a sufficiertbd framework for
appropriate differentiation between sentences for the most serious crimes.

10.4. ltis evident that there is growing interest in the situatiocriofie victims in the Czech
Republic. The adopted concept of the new codification of criminal lgwessgly stipulates
enhanced protection and assistance for victims as one of the objectivesetdnme it should
be noted that negovernmental organisations are also actively involved, such as kilty
bezpeci (White Circle of Safety), which focuses on all-round aid and support for crime
victims, including advice and psychological and social assistancegd@rnmental and
charity organisations provide important help to victims of domestienoa which often meet
the criteria of a crime.

A court decision on compensation for loss which is classifiethasage to property
may, under Arts. 228 and 229 of the Criminal Code, be made even during the aburs
criminal proceedings.

The important Financial Assistance to Victims of Crime Aot R09/1997 Coll. came
into effect as of ¥ January 1998. It ensures that crime victims who suffievous bodily
harm or death and are not fully compensated for this injury (by the offender, inseiranc
company, etc.) receive financial assistance from the state thtbagMinistry of Justice. A
victim means an individual who suffers bodily harm as a consequencienef @ victim is
also deemed to a person bereaved of the victim who died as a consexgfubecerime. Aid
is also provided to citizens of the Czech Republic or to stateérsens with a permanent or
long-term residence permit in the Czech Republic; foreigners nagjvee such aid on the
basis of an international treaty. As ¢f January 2002, oreff lump sums were increased to
CZK 25,000. In justified cases, for instance in view of the limitgohbdity of earning an
income in the future, a further sum of up to CZK 150,000 may be provided.

The aim of this financial assistance from the state is to eeownmediate help to
victims to overcome the difficult social situation caused bymaeriThe victim is, of course,
required to avail itself of all legal means to obtain compensétiom the offender or another
person or legal entity obliged to provide compensation. The victim igeablio return the
money to the Ministry of Justice account within five years of ghavision of financial
assistance. The Ministry may, in view of the victim’s social sitnathe total damage and the
amount of aid provided, waive the claim for the return of money.

There are further legislative provisions for securing assist@anceme victims. These
are mainly ,outof-courtsettlements{narovnani)under Arts. 309 314 of the Criminal Code.
Under this provision the court and, in criminal proceedings, the statecptos, may stay
criminal proceedings with the consent of the accused and the injurtydfgraa crime for
which a term of imprisonment may be imposed of up to 5 years ddtesed pleads guilty,
compensates the injured party for the damage caused by the crihdeposits a certain
amount of money into a designated account for socially beneficial psrfibseaccused must
allocate at least 50 % of this amount for assistance for cviotiens). The general trend
toward increased support and assistance provided to crime victatsoiapparent from the
extension of the range of mediation procedures, where the offenderidisdgtowards
awareness of the situation into which he has brought his victim lyitie and endeavours
to rectify the damage caused. Additional provisions for a wider usedfation are set out in
Act No. 257/2000 Coll., which came into effect as dfJanuary 2001, and established the
Probation and Mediation Service in the Czech Republic. Mediation f@uitp@se of this law
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means oubf-court mediation to settle disputes and conflicts between the acandethe
injured party in conjunction with criminal proceedings.

The are also further options of imposing sanctions connected with probation
supervision under Art. 26a of the Criminal Code. Alternative sanctionsdlyusuadude the
obligation of the accused to endeavour to compensate for the damagetherprgbation
period. The probation officer’s supervision of the convicted person’s behavid@dherence
to the imposed obligations and restrictions during the probation periodlstagontribute to
securing compensation for damage more effectively and rectification bathecaused to the
crime victim.

The same applies to alternative sanctions, particularly commsemjce, under Arts.
245- 245a of the Criminal Code.

11. Statistical Data and Results of Research on Crime and Criminal Justice

11.1. This section contains statistical data on selected indicatocsimé and the prison
population from 1993 to 2001. 1993 was chosen as the baseline because of it gpldt
the Czech and Slovak Federal Republic and the establishment of itte Rzeublic as of°1
January 1993. The relevant crime indicators were monitored reganiing i general as
well as the specific crimes of murder, robbery, intentional assault and ta&fth&s also been
included on punishment as well as the length of prison sentences impasednRhe prison
population is given for individual convicted persons and for the total prison piopula
including the accused in custody. Data on the number of crimes idemtifeecleared up was
obtained from the statistics of the Police of the Czech Repufdicdata on the number of
prosecuted, charged and convicted persons, as well as the sentencesl,imyassobtained
from the statistics of the Czech Ministry of Justice. Thec@Z@rison Service provided data
on the prison population.
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Table 1 —Total Crimes:

Year Crimes Crimes Cleared Persons Persons Persons
registered clearedup upin % prosecuted charged convicted
1993 398,505 126,442 31.72 82,575 57,917 35,157
1994 372,427 136,935  36.76 85,929 65,139 51,931
1995 375,630 151,842 40.42 108,680 84,066 54,957
1996 394,267 162,929 41.32 109,204 85,347 57,974
1997 403,654 169,177 41.90 108,275 84,066 59,777
1998 425,930 185,093  43.46 106,488 73,905 54,083
1999 426,626 193,354 45.32 107,879 84,973 69,594
2000 391,469 172,245  43.99 110,808 86,074 63,211
2001 358,577 166,827 46.52 110,461 84,855 60,182

The table also includes transgressions in 1993 and 1994 prosecuted under. Act N
150/1969 Coll. (9 people were convicted in 1993, 1 person in 1994). In the followirsy year
there were no convictions for transgression. The category of temsggn was abolished as of
1% July 1990.

When assessing data on crimes and the sentences imposed, it shouttebe bond
that there were two presidential amnesties in the Czech Repmlbling these nine years.
These were the President’s Amnesty Decision No. 56/1993 Colfl BéBruary 1993, and the
President's Amnesty Decision No. 20/1998 Coll. 8fRebruary 1998. On assuming office,
the President ordered that criminal proceedings should not be initatestrtain crimes
committed prior to the date of the decision or that they should bed;easl pardoned certain
sentences imposed, which is reflected, inter alia, in the sisttesented (see for example
the significant drop in the number of people charged and convicted in 1998).

The data indicate that the last two years were marked by #vposend in the
decrease of the number of crimes and an increase in crimesdclga However some experts
point out in this respect that this phenomenon may be caused by changes or inadnutaies
way the police record their statistics. Moreover, the greé#isn the number of crimes is
shown for those types of crime which are generally charaadebgehigh latency. The
decreasing number of convicted persons in the last two years withatiigating number of
persons prosecuted may be regarded, inter alia, as a sign afdeedg towards alternative
methods of handling cases.

In order to derive a correct assessment of the below given datdiedual crimes, it
should be noted that in the period under survey there was no legislhtivgecto the
classification of the selected crimes in the Criminal Codechvhn itself would have
accounted for any significant change to these statistical data.
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Table 2 — Crimes of Murder (including attempts):

Year Crimes Crimes Cleared Persons Persons Persons
registered clearedup upin % prosecuted charged convicted
1993 278 229 82.37 223 177 103
1994 286 237 82.87 261 222 102
1995 277 239 86.28 290 254 134
1996 267 226 84.64 225 197 203
1997 291 252 86.60 272 221 168
1998 313 272 86.90 281 247 188
1999 265 236 89.06 288 237 182
2000 279 228 81.72 240 201 163
2001 234 201 85.90 224 186 144
Table 3 —Crimes of Robbery:
Year Crimes Crimes Cleared Persons Persons Persons
registered cleared up upin % prosecuted charged convicted
1993 4,109 1,530 37.24 2,175 1,688 878
1994 3,826 1,767 46.18 2,265 1,874 989
1995 3,978 1,752 44.04 2,706 2,369 1,202
1996 4,218 1,965 46.59 2,673 2,355 1,418
1997 4,751 2,006 42.22 2,655 2,313 1,351
1998 4,306 1,861 43.22 2,590 2,236 1,619
1999 4,817 1,900 39.44 2,400 2,058 1,490
2000 4,644 1,811 39.00 2,294 1,999 1,427
2001 4,372 1,813 41.47 2,326 1,999 1,287
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Table 4 — Crimes of Bodily Harm (only intentional — Arts. 221 and 222 ofhe
Criminal Code):

Year  Crimes Crimes Cleared Persons Persons Persons

registered clearedup upin % prosecuted charged convicted
1993 8,003 6,299 78.71 5,798 4,192 1,784
1994 7,293 5,838 80.05 6,036 4,494 2,501
1995 8,007 6,590 82.30 6,913 5,555 2,261
1996 7,787 6,585 84.56 6,939 5,698 2,578
1997 7,654 6,618 86.46 6,658 5,436 3,055
1998 7,943 6,997 88.09 5,783 3,345 2,116
1999 7,390 6,599 89.30 5,685 4,664 2,615
2000 7,194 6,466 89.88 5,754 4,740 2,804
2001 7,065 6,347 89.84 5,645 4,675 2,852

Table 5 — Crimes of Theft:

Year Crimes Crimes Cleared Persons Persons Persons
registered clearedup upin%  prosecuted charged convicted
1993 304,257 56,707 18.64 36,259 27,244 13,786
1994 280,758 57,745 20.57 35,176 27,933 17,651
1995 267,247 62,925 23.55 42,399 35,393 17,545
1996 274,397 63,212 23.04 40,671 34,107 17,531
1997 275,812 62,620 22.70 37,809 31,596 17,890
1998 281,955 62,703 22.24 36,312 26,792 15,473
1999 269,972 60,302 22.34 32,850 27,669 17,029
2000 253,195 56,724 22.40 32,813 27,610 16,515
2001 227,805 56,985 25.01 33,651 28,000 16,227

As regards the crime of theft, it will be of interest to manthe further development
of statistics, inter alia in view of the change in legislatsnof £' January 2002, when the
limit of damage caused, which is one of the alternative chaistaterof the facts of the case
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of a crime of theft, was increased from CZK 2,000 to CZK 5,000, i.eatvdba half times
higher.
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Table 6- Sentences:

Year

1993
1994
1995
1996
1997
1998
1999
2000
2001

Total

35,157
51,931
54,957
57,974
59,777
54,083
62,594
63,211
60,182

Imprisonment Suspended Fine

8,244
11,126
12,552
13,375
13,933
14,656
15,340
14,114
12,533

20,201
33,554
35,724
37,020
37,190
33,059
38,188
35,617
32,817

4,591
5,648
4,978
4,734
4,703
2,634
3,370
3,571
3,324

Community

service

725
1,600
1,776
3,215
7,084
8,835

Other
sentences
339
427
471
427
488
372
707
754
589

Discharge

1,782
1,176
1,232
1,693
1,863
1,586
1,774
2,071
2,084

The figures in this table for 1993 and 1994 include sentences under thgré&sammns
Act No. 150/1969 Coll. (9 cases in 1993, 1 case in 1994). No such sentencespuesed in

the following years.

The community service sentence was incorporated in the Criminal &oaé £
January 1996. The changes in the number of the convicted on whom it wasdmjeasty
show the initial misgivings and mistrust on the part of the cowtapounded by the initially
inadequate wording of the legislation and the absence of implemeagjalgtions. However,
in 2001 almost 15% of all sentences imposed were community service.

147




Table 7- Sentences of Imprisonment:

Year Imprisonment Uptol fromlto from5to from 15to Life
year S5years 15years 25years
1993 8,244 4,290 3,635 307 12 0
1994 11,126 6,606 4,117 394 8 1
1995 12,552 7,722 4,312 506 12 0
1996 13,375 8,289 4,501 553 28 4
1997 13,933 8,756 4,560 587 26 4
1998 14,656 8,987 4,951 700 17 1
1999 15,340 9,925 4,728 672 11 4
2000 14,114 9,365 4,125 603 15 2
2001 12,533 8,407 3,563 547 15 1

Table 8 — Persons convicted and serving a sentence as of Blecember of the
year in question:

Number of No. of prisoners
Year prisoners per 100,000 Male prisoners Female prisoners
inhabitants
1993 8,759 84.8 8,483 276
1994 9,925 96.0 9,616 309
1995 11,508 1114 11,103 405
1996 12,973 125.8 12,530 443
1997 13,824 134.2 13,347 477
1998 14,942 145.1 14,423 519
1999 16,126 156.9 15,510 616
2000 15,571 151.6 14,966 605
2001 14,737 143.3 14,190 547
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Table 9 — Prison population (including accused in custody) as 8f1* December of the
year in question:

Number of No. of prisoners
Year prisoners per 100,000 Male prisoners Female prisoners
population
1994 18,753 181.4 18,133 620
1995 19,508 188.8 18,816 692
1996 20,860 202.2 20,092 768
1997 21,560 209.2 20,760 800
1998 22,067 214.3 21,202 865
1999 23,060 224.3 22,076 984
2000 21,538 209.7 20,570 968
2001 19,320 187.8 18,531 789

Table 10 — Ratio of juveniles convicted to total persons convicted

Total number of Number of juveniles

Year persons convicted convicted %

1989 57,743 5,378 9.3
1990 18,871 2,256 12.0
1991 27,964 3,500 12.5
1992 31,032 4,169 13.4
1993 35,157 5,200 14.8
1994 51,931 6,034 11.6
1995 54,957 6,192 11.3
1996 57,974 6,239 10.8
1997 59,777 6,423 10.7
1998 54,083 4,615 8.5
1999 62,594 4,721 7.5
2000 63,211 4,252 6.7
2001 60,182 3,912 6.5
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Throughout the 1990s, criminal courts mostly imposed suspended sentences on
juveniles, in about 70% of cases every year. The sentence of imprisoware imposed on
12% to 14% of convicted juveniles. As compared with the 1980s, there waes @igp in the
ratio of shortterm prison sentences of up to one year. The ratio of convicted juveniles
total number of convicted persons was highest in 1993, when they accountddst
fifteen percent of all convicted persons. Since then up to 2001, the pgeceatia has fallen
by half with a clearly downward trend particularly in the last four years.

Table 11 — Crimes Committed by Children and Young People inhe Czech
Republic

CR 1990 1991 1992 1993 1994 1995
Total no. of Crimes 216,852 282,998 345,205 398,505 372,427 375,630
of which:
Children 4,146 5,939 7,093 8,280 8,053 10,322
Juveniles 11,407 15,952 15,952 21,074 22,160 22,310
CR 1996 1997 1998 1999 2000 2001
Total no. of Crimes | 394,267 403,654 425,930 426,626 391,469 358,577
of which:
Children 12,059 12,086 11,999 12,464 10,216 9,926
Juveniles 22,719 19,139 16,730 14,920 13,507 12,913

We may state that the crime rate among children and juveaflests changes in the
crimes committed by the adult population. In the context of the owadmallopment, it was
one of the most dramatically increasing areas of crime up to 192800, child crime fell by
18% and juvenile crime by 9.5%. The downward trend continued in 2001, when chi& crim
fell beneath the level of 1995 and juvenile crime approached the figiut€90. Predominant
are propertyrelated crimes.

11.2. The Criminology and Social Prevention Institute has carried out alexesearch
studies on criminal justice. They dealt in particular with theodhiction of alternative
sanctions and diversions in criminal proceedings (Research Study on iGQuailyit
Terminated Prosecution, 1996; Research Study on Community Service, 198&;,cRe3tudy
on Outof-Court Settlement, 1999; Research Study on Shemin Prison Sentences, 2000;
Research Study on Newly Introduced Probation Elements in Crimina) RA00). The
research shows that the work of the courts and the entire jugsitsansdisplays a certain
degree of inertia and mistrust with respect to the newly intradpoavisions of substantive
and procedural law and that preference is given to the establishextiymes This natural
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conservatism can be easily overcome if the legislation regatidéngew legal procedures is
appropriately drafted and its application well organised.

A comprehensive research study on the effects of transformationrirofnal
legislation to reflect the crime situation and enhance effigiefche judicial system (2001)
draws attention, inter alia, to the fact that someelgalising and deriminalising measures
rely on some form of coperation from society, particularly local communities. Hence public
activity should be encouraged accordingly. The research also produdest fanguments in
favour of experimental verification of the new legislative measwrior to their introduction.

It stressed the need for drafting key documents defining thetéongobjectives of criminal
policy. In this connection, a note should also be made of the researclosttity probable
development of selected types of crime (2001).
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APPPENDIX

1. Demographic issues

1.1. What is theotal populationas of 1 January 19 --2-

1.2. What is theninimum age of criminal responsibility? this an absolute lilmit, or
are courts allowed discretion on a cégecase basis? What is the total population
that has reached this minimum age?

1.3. What is the age at whidhll (adult) criminal responsibilityis reached? What is
the total poppulation that has reached this age?

1.4. What is the total number vbn-natives(aliens) as of 1 January 192--

1.5. What are the most importardtionalitiesrepresented among these natives?

1.6. What proportion of the population lives urbanized areas? (What is the
definition of urbanized areas used in your country?)

1.7. How many people aremployedNhat percentage of the employed are male?

How large is the unemployment rate?

2. Criminal law statues

2.1. Please provide a brief history of yd®Renal CodeWhen was it enacted? Has it
been influenced by foreign Penal Codes and, if so, by which? What havéhbeen
major reforms of the Penal Code since 1945?

2.2. In what languages has the Penal Code been officially published2révisédtions
are available (English, French, German, Spanish, Russian, other}@ Bleaide
the bibliographical references and, if available, the internaticaaldard book
number (ISBN).

2.3. What other main statutesontain definitions of criminal offences, such as
narcotics offences, traffic offences, environmental offences or ecoraffances?
Please list these statutes, with their date of enactment acdbdein brief their
content. Should violation of these statutes be deemed an adminsitrativeanfoacti

transgression, please note this.

3. Procedural law statutes

3.1. Please provide a brief history of yatiode of (Criminal) ProceduréVhen was it
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enacted? Has it been influenced by foreign procedural codes and, if sdidhy?
What have been the major reforms of the Code since 19457

3.2.In what languages has the Procedural Code been officially publishéd? W
translations are availabale (English, French, German, Spanish, iRughier)? Please
provide the bibliographical references and, if available, the intematstandard book
number.

3.3. Whatother main statutesontain provisions on criminal procedure? Please list these
statutes, with their date of enactment and describe in brief their content. If youtycount
has a system of administrative penal offences, please retetakthe statute which
contains the applicable procedural provisions.

Is there a special statute on juvenile offenders? Please lggvaddte of

enactment and describe in brief its content.

4. The court system and the enforcement of criminal justice

4.1. Please provide a brief history of the statute othanization of the court syste(h
separate from the Code of Procedure). When was i enacted? Whaekauwhe major
reforms of this statute since 1945?

4.2. In what languages has this statute been officially published? tvdhatations are
available (English, French, German, Spanish, Russian, other). Pleasée ptio®i
bibliographical references and, if available, the international standard book number.

4.3. Whatother main statutesontain provisions on the organization of the court system?
Please list these statutes, with their date of enactment audibdein brief their
content.

4.4. What statutes contain provisions on éhganization of the police, the baandthe
prison and probation agency?

4.5. Is there a special statute on criminal procedure in the cgsegeoile offenders?

Please give the date of enactment and describe in brief its content.

5. The fundamental principles of criminal law and procedure
5.1. Is theprinciple of legalityestablished in the Penal Code? If so, please annex an
English translation of the relevant provision.
5.2. Whatdivision of offencese(g. crime/delict/contravention or Vegrehen/Verbrechen)

iIs made by the Penal Code, and on what criteria is this divisionbdsd¢he same
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division used in other criminal law statutes as well and, if not, what divisions are used?

5.3. What are theninimum and maximum ages which an offender is dealt with as a
juvenile? What is the minimum age at which an offender is datit as an adult
offender?

5.4. Isstrict liability ** for certain offences or categories of offences recognized in the
Penal Code? If yes, for witch offences?

5.5. Is strict liability for certain offences or categories of ofésn@cognized elsewhere in
criminal law? If yes, for which offences?

5.6. Is criminal responsibility restricted to individuals, or can aleugs of persons be
held responsible,§orporate responsibility)?

5.7. What grounds fopustification are expressed in the Penal Code? Apart from these
written grounds, are other grounds recognized in case law?

5.8. Whattime limitsbar prosecution of criminal offences?

5.9. Is the Penal Code divided intgganeral partand aspecial part?If not, is another
division used? In order to provide an overview of the contents of the Pedal C
please append a table of contents that provides the titles of pdrthapters of the
Penal Code.

5.10. Please provide an English translation of ldgal definition of(a) murder, (b)
intentional homicide, ( c) robbery, (d) (ordinary, simple) assault, ahdofdinary,
simple) theft. Whaaggravating circumstancese mentioned in the Penal Code in the

cases of assault and theft?

6. The organization of the investigation and criminal procedure

6.1. General issues

6.1.1. Please describe briefly the main aspects of ordinary crirpnogkedure (for
example, how is the procedure initiated, how is evidence gathered aedtptt who
is summoned, what is the role of counsel, who has the right to be hargyregsmts
questions).

6.1.2. Does the preial phase have an inquisitorial or an accusatorial character?

6.1.3. At what stage is the piigal phase deemed to end, and the trial stage to begin?
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6.1.4. Does the trial phase have an inquisitorial or an accusatorial character?

6.1.5. Does your system recognize the role of the examining judge (judstrdiction,
Untersuchungsrichter), and if so, what is the function of the examining judge?

6.1.6. Is the Code of Judicial Procedure divided irgerzeral partand aspecial partAf
not, is another division used? In order to provide an overview of the contetfits of
Code of Judicial Procedure, please append a table of contents that ptioeitidss of

parts and chapters of the Code.

6.2 Special issues

6.2.1. Please describe briefly the stages of apprehension, arrest -@ial pletention as
recognized in your system.

6.2.2. What are the legal prerequisites for the applicaation of appr@héraiest/ pre
trial detention?

6.2.3. Who decides on the application of-pral detention?

6.2.4. Is the maximum term of pteal detention determined in law? Is there any trend
towards shortning this maximum term?

6.2.5. Who may request a review of the decision to hold a suspecttimapetention,
and/or does the law prescribe an automatic review of this decision at regulaala®ter

6.2.6. How is the term of piteial detention to be deducted from the sentence?

6.2.7. What are the general legal remedies (appeal) againssendxi the court of first
instance?

6.2.8. May a case be tried in the absence of the defendant?

6.2.9. Please describe briefly the main rules of evidence (types adsadhhe evidence,

methods of acquiring evidence and the assessment of evidence).

6.3. The organization of detection and investigation

6.3.1 What is the composition and internal organization of the national agency
responsible for the detection and investigation of criminal offences?

6.3.2 Who supervises and controls this activity?

6.3.3 Is this agency subject to written or orgal instructions by thegrtosn agency in

the investigation of specific offences?

13 Strict liability means that a statute imposes @rahsanctions for an unlawful act without requirithat the
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6.3.4 6.3.4. Do special law enforcement agencies exist for the deteutiamvastigation
of (1) traffic offences, (2) narcotics offences, (3) firearnferafes, (4) environmental

offences, (5) economic offences, or other major offence categories?

6.4. The organization of the prosecution agency

6.4.1 What is the composition and internal organization of the national prosecut
agency?

6.4.2 What are the main duties and powers of the prosecution agency in criminal cases?

6.4.3 Is the prosecution agency a dependent or independent body? Are its decisions
subject to review by another body? Who is vested with the rightue disectives to
the prosecution agency regarding (a) general prosecution policy apgerution of
specific cases?

6.4.4 What possibilities exist in your system for the police or theeputi®n agency to
close a criminal case officially on the basis of, for examgbepposition, caution or

simplified procedure?

6.5 Organization of the courts

6.5.1 What is the composition and internal organization of the court system?

6.5.2 What courts deal with criminal offences as the first instandeas the appellate
level?

6.5.3 What are the main rules of jurisdiction?

6.5.4 What criminal offences are tried by a full bench and what iaek by a single
judge?

6.5.5 What forms of participation by laypersons are recognized in yotansysVhat
guestions are they competent to decide?

6.5.6 What is the highest court in criminal matters? Is it competentieawa decision in
full, is its review limited to the issues appealed, or isstrieted to controlling due
process and the fairness of the procedure?

6.5.7 What is the significance of decisions of this highest court as prcedents?

6.6 The Bar and legal counsel

criminal intent of the offender be demonstrated.
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6.6.1 What are the legal rights of the Bar during thetqpaestage?

6.6.2 Does the suspect have the right to counsel immediately upon apprehemsésh /
by the police? Does the suspect have this right duringripiedetention?

6.6.3 Is cosftree legal aid provided to (1) those who are apprehended / arrestbd by
police, (2) those held in ptteial detention, and/or (3) those charged with an offence?
If so, under what conditions is cesée legal aid provided?

6.6.4 What qualifications must a member of the Bar or Olegal counsel fulfill?

6.7 The position of the victim

6.7.1 Does your systém recognize a legal definition of ,victim“ (jeg person®,
~-complainant*?

6.7.2 Does the victim have an officially recognized role intpet proceedings, for
example in the presentation of evidence or in questioning?

6.7.3 Does the victim have legal remedies against a decision of tlee ol the
prosecutor not to proceed with a case?

6.7.4 Does the victim have the right to present civil claims in commewtith criminal
proceedings? Are there any restrictions on this right?

6.7.5 Does the victim have the right to present criminal charges atwdberheard on the
charges presented by the public prosecutor?

6.7.6 Does the victim have the right to counsel?

6.7.7 Does the victim have the right of appeal?

6.7.8 Is the victim assisted by the State in claiming compensation from the offender?

6.7.9 Does the victim have the right to State compensation for injurlessocaused by
crime? If so, please describe briefly the system used.

6.7.10 Does your country have national and / or local victim support schefrss? |
please describe these schemes briefly, including the exent tb thieiz are supported

by the State.

7. Sentencing and the system of sanctions
7.1 Whaitclassification of sanctionis given in the Penal Code?
7.2 Does the Penal Code distinguish betwmarnshments and measuiasd / or between
principal and additional punishments?

7.3 Does the Penal Code or another statute pregedeial sanctions for juvenilesf?so,
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please describe these provisions.

7.4 Does the Penal Code or another statute prempdeial sanctions for civil servants,
military personnel or other major groups?

7.5 Please provide information concerning the provisions on the foll@aimgfions:

e capital punishment;

* imprisonment (what is the general minimum and maximum);

» deprivation of liberty for an indeterminate period,;

» other forms of detention (what is the general minimum and maximum);

» probation and other measures involving supervision;

e community service;

e compensation orders;

» fines and / or dajines (what is the general minimum and maximum; how is the size
of the dayfine calculated)

» (other)alternatives or substitutes for imprisonment or fine.

7.6 In case oflefault of payment of a finejay a fine be converted into imprisonment or
another sanction? What is the term of such imprisonment, or thetgesesuch
sanction? Who determines the conversion?

7.7 Whatmeasureq for example withddrawal of license, restriction of rights)yrba
imposed on adults as a reaction to an offence? In what cases bameagures be
imposed, and for how long?

7.8 Does the Penal Code (or other statute) contain general provisions on sentencing? If so,
please explain them briefly.

7.9 What general or specific sanctions or measures are used faaffit)offences, (2)
narcotics offences, (3) firearms offences, (4) environmental offences, and (5) econom

offences?

8. Conditional and/or suspended sentence, and probation
8.1 Please describe the basic provisions concerning the conditional alsdspended
sentence.
8.2 For what offences and what sentences may the conditional or susperidadesbe

applied?
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8.3 May the court impose a sentence that is suspended only in part?

8.4 What general or special conditions may be attached to a conditiosasmended
sentence?

8.5 Who supervises compliance with such conditions?

8.6 What is the procedure followed if an offender is in breach of a condition, and what are
the possible consequences?

8.7 What are the main lines of the organization of the probation semvitee national
and the regional level?

8.8 What are the main functions of the probation service?

8.9 What is the role of volunteers in probation activities?

9. The prison system and aftercare of prisoners
9.1. Organization of the prison system

9.1.1 Does the prison administration form part of the Ministry of Jisticaot, under
which Ministry does it function?

9.1.2 What are the main lines of the organization of the prison administration?

9.1.3 Who is responsible for the development of prison policy?

9.1.4 Please describe briefly the main legislation on the enforcehprison sentences
and fines, and on the legal position of prisoners.

9.1.5 Please describe briefly the prison system in your country (the nuse and
classification of prisons; high security, seopien, open, night prisons etc.).

9.1.6 Please describe briefly the juvenile prison system in your country.

9.1.7 Who decides on the placement of prisoners in different prisons?

9.1.8 Does your system allow more than one prisoner per prison cell?

9.1.9 What activities are convicted prisoners anetjpgedetainees required to participate
in (prison work, education, other)?

9.1.10 Under what conditions can a prisoner work or pursue education outside the prison?

9.1.11 Under what conditions can a prisoner be granted a furlough?

9.1.12 Is absconding from prison deemed a criminal offence, and if so wiia is
minimum and maximum penalty imposed?

9.1.13 Do your prisons contain any significant minority categories of prisone
(e.g.aliens)?

9.1.14 Is your country a contracting party to an international convention aruiséet of
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prisoners to their home country in order to serve a prison sentenceedripoa judge

abroad?

9.2. Conditional release (parole), pardon and aftecare

9.2.1 Please describe the basic provisions concerning conditional release (parole).

9.2.2 Under what legal conditions may a prisoner be released conditi@mallyyhat
ISS the minimum term to be served?

9.2.3 What general or special conditions may be attached to conditional release?

9.2.4 Who decides on conditional release?

9.2.5 Who supervises compliance with the conditions?

9.2.6 What is the procedure followed if an offender is in breach of a comdand
what are the possible consequences?

9.2.7 Which person or agency is emplowered to grant pardon or amnesty?

9.2.8 Please describe briefly how the aftare of released prisoners is organized in
your country.

9.2.9 What functions does this organization have (assistance in providing haoding

employment, counselling services, etc.)

9. Plans for reform

10.1 Are there any major reforms related to the issues dealirviliis questionnaire that
are now under discussion and that are planned to come into force durfaliotivang
five years? If so, please describe briefly the purpose of the reforms, andyahey ar
committee is preparing the reforms. Please provide bibliographetatences if
available.

10.2 Is there a tendency in your country to reduce the use of imprisonnt#at &
expand the use of narustodial sanctions? If so, please describe briefly the reasons for
this tendency and the results achieved.

10.3 Is there a tendency in your country to increase sentences &n céfénces (e.qg.
narcotics offences, environmental offences, certain briefly the reasonssfartiency
and the results achieved.

10.4 Is there a tendency in your country to increase the support providedines \o€
offences? If so, please describe briefly the reasons for thiertey and the results

achieved.
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11. Statistics and research results on crime and criminal justice
Please prepare a short (cab age) summary trends and the operation of
criminal justice in your country over the past decade, using avaidblistics and

research results.

Such a summary might include indicators on, for example, the following:
trends in homicide, robbery, assault and theft (NB question 5.10)
clearance rate
number of convicted offenders

number of different sanctions imposed

trends in the use of imprisonment and in the total prison population

12. Bibliography
Please provide a list of general references in crime andnhaliastice in your
country, with particular attention to references available in thgminternational

languages.
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